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PREFACE 


This Digest remains almost as its author left it in his 
last edition, although I have made many verbal alterations 
to break up a certain monotony of expression, and here 
and there I have expanded or inserted a passage for 
the sake of students or those who come to the book on 
a specific point with little knowledge of the subject as a 
whole. I believe I have incorporated in the text or 
footnotes all decisions reported since the last edition as 
well as the only statute passed. Lord Justice MacKinnon 
in a recent case (Bank Polski v. Mudder) said that he had 
always regarded the Bills of Exchange Act as the best 
drafted Act of Parliament which had ever been passed. 
I venture to think this commentary of the learned drafts- 
man is worthy of the statute; and that a commentary 
in the form he gave provides the best text-book on the 
subject since it is a continuous reminder that the law 
oh bills and notes is first to be sought in and last to be 
decided by the rules as they are enacted in the sections 
of the Act, and not otherwise, except for the casus 
omissus. Bills of exchange are a highly artificial creation 
designed and moulded to meet the needs of commerce, 
giving us a body of law wherein the laws of logic may 
be pushed almost to their ultimate conclusions. Lord 
Wright recently said, “ the law of negotiable instruments 
was peculiarly adapted to codification, because it was so 
precise and formal ” (Bank of Baroda v. Punjaub 
National Bank), Indeed, it is not too much exaggeration 
to apply to the law of bills and notes the classic phrase 



from Lord Campbell on special pleading which Viscount 
Simon quoted so felicitously in United Australia, Ltd . v. 
Barclays Bank, “ in the exquisite logic of special pleading 
rightly understood, there is much to gratify an acute and 
vigorous understanding ”, The Bills of Exchange Act 
is, in truth, a work of art. 

F. R. B. 

WlLMBLOW, 

Chbshibb. 

1946. 
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INTRODUCTION 


TO THE THIRD EDITION 


Soon after the publication of the Second Edition of this Digest 
the law relating to bills, notes, and cheques was codified by the 
Bills of Exchange Act, 1882. For the most part the propositions 
of the Act were taken word for word from the propositions of the 
Digest. In the Introduction to the Second Edition it was pointed 
out that the general propositions of the Digest could only be con- 
sidered as law, in so far as they were correct and logical inductions 
from the decided cases which were cited as illustrations. Now the 
position is reversed. The cases decided before the Act are only 
law in so faT as they can be shown to be correct and logical deduc- 
tions from the general propositions of the Act. The illustrations, 
therefore, must always be tested by the language of the Act itself. 

In the notes to the Act I have carefully pointed out the few 
provisions which were deliberately intended to alter the law. When 
a proposition in the Act appears to be of wide scope, I have added 
illustrations taken from decided cases. When a proposition appears 
to be of narrow scope, I have merely given a reference to the cases 
which were before me when drafting it. It may be said that the 
Act should be left to speak for itself. I am well aware that there 
is no necessary connection between the intention of the draftsman 
and the intention of the Legislature as deduced by the Courts from 
the terms of a statute. Still, in the present case, there will he a 
strong disposition on the part of the Courts to construe the Act as 
declaratory 3 and it may be useful to the profession to be referred 
from the abstract propositions of the Act to the concrete facts which 
gave rise to them. As Holmes, J., in his admirable work on the 
Common Law, observes (p. 27) : “ However much we may codify 
the law into a series of seemingly self-sufficient propositions, those 
propositions will be but a phase in a continuous growth. To 
understand their scope fully, to know how they will be dealt with 
by judges trained in the past which the law embodies, we must 
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ourselves know something of that past. The history of what the 
law has been is necessary to the knowledge of what the law is.” 

The Bills of Exchange Act, 1882, was the first enactment 
codifying any branch of the Common Law which found its way 
into the Statute Book. It has now been followed by the Partnership 
Act, 1800, which was drafted by Sir Frederick Pollock.* But as 
a Code is still somewhat of a novelty in English law, it may be 
of interest to refer to the conditions under which the experiment 
was successfully carried out, and to consider how far it can or ought 
to be repeated as regards other portions of the law. Of late years 
several attempts at codification have been made, but from various 
causes they have mostly proved unsuccessful. The success of the 
Bills of Exchange Bill depended on the wise lines laid down by 
Lord Hersehell. He insisted that the Bill should be introduced in 
a form which did nothing more than codify the existing law, and 
that all amendments should be left to Parliament. A Bill which 
merely improves the form, without altering the substance, of the 
law creates no opposition, and gives very little room lor contro- 
versy. Of course codification pure and simple is an impossibility. 
The draftsman comes across doubtful points of law which he must 
decide one way or the other. Again, voluminous though our case 
law is, there are occasional gaps which a codifying Bill must bridge 
over if it aims at anything like completeness. Still, in drafting the 
Bills of Exchange Bill, my aim was to reproduce as exactly as 
possible the existing law, whether it seemed good, bad, or indifferent 
in its effects. The idea of codifying the law of negotiable instru- 
ments was first suggested to me by Sir Fits- James Stephen’s Digest 
of the Law of Evidence, and Sir F. Pollock’s Digest of the Law 
of Partnership. Bills, notes, and cheques seemed to form a well- 
iscdated subject, and I therefore set to work to prepare a Digest 
of the law relating to them. I found that the law was contained 
in some 2,500 cases and seventeen statutory enactments. I read 
through the whole of the decisions, beginning with the first reported 
case in 1608. But the cases on the subject were comparatively few 
and unimportant nntil the time of Lord Mansfield. The general 
principles of the law were then settled, and subsequent decisions, 


3?ot an account of that Act, see the Introduction to Pollock on Partnershii 
Ann see also the Sale of floodB Aot, 1898, and the Marine Insurance Aot. 190l 
which I subsequently drafted. 
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though very numerous, have been for the most part illustrations of, 
or deductions from, the general propositions then laid down. On 
some points there was a curious dearth of authority. As regards 
such points I had recourse to American decisions, and to inquiry 
as to the usages among bankers and merchants. As the result, a 
good many propositions in the Digest, even on points of frequent 
occurrence, had to be stated with a (probably) or a (perhaps). 
Some two years after the publication of my Digest, I read a paper 
on the question of codifying the law of negotiable instruments 
before the Institute of Bankers. Sir John Hollams, the well-known 
commercial lawyer, who was present, pointed out the advantages 
of a Code to the mercantile community; and, mainly I think on 
his advice, I received instructions from the Institute of Bankers 
and the Associated Chambers of Commerce to prepare a Bill on 
the subject. The draft of the Bill was first submitted to a sub- 
committee of the Council of the Institute of Bankers, who carefully 
tested such portions of it as dealt with matters of usage uncovered 
by authority.* The Bill was then introduced by Sir John Lubbock, 
the President of the Institute. After it had been read a second 
time in the Commons, it was referred to a strong Select Committee 
of merchants, bankers, and lawyers, with Sir Farrer Herschell as 
chairman, t As the Scotch law of negotiable instruments differed 
in certain particulars from English law, the Bill was originally 
drafted to apply to England and Ireland only. The first work 
of the Select Committee was to take the evidence of Sheriff Dove- 
Wilson of Aberdeen, a well-known authority on Scotch Commercial 
Law. He pointed out the particulars in which the Bill, if applied 
to Scotland, would alter the law there. With three exceptions the 
points of difference were insignificant. The Committee thereupon 
resolved to apply the Bill to Scotland, and Sheriff Dove-Wilsan 
undertook the drafting of the necessary amendments. Eventually 
the Scotch roles were in three cases preserved as to Scotland, while 
on the other points the Scotch rule was either adopted for England, 


* Mr. Billinghurst, o 1 the London and 'Westminster Bank, and Mr, Slater, of 
the London and County Bank, undertook the brunt of the work. 

t The Committee included Sir Bauer Herschell (afterwards Lord Herschell, 
Q.O.) i Sit John Lubbock (afterwards Lord Avebury) ; Mr. Asher, Q.O. ; Mr. Cohen, 
Q,C.s Mr. Bold, Q.C. (afterwards Lord Lorebum) ; Mr. Whifceley, Mr. T. 0. 
Baring, Mr, R. B. Martin, Mr. OrrJSwiag, Mr, Jaokson (afterwards Lord 
AUerkon), and Sir Charles Mills (afterward* Lord Hillingdon). 
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or the English rule applied to Scotland. A few amendments in 
the law were made when the Committee was unanimous in their 
favour, but very wisely no amendments were pressed on which 
there was a difference of opinion. Sir Fairer Herschell reported 
the Bill to the House, and it was read a third time and sent up 
to the Lords without alteration. In the House of Lords it was 
again referred to a Select Committee with Lord Bramwell for chair- 
man.* A few amendments were there inserted, mainly at Lord 
Bramwell’s suggestion. These were agreed to by the Commons, 
and the Bill passed without opposition. The Act has now been 
in operation for more than eight years, so that some estimate can 
be formed as to its results. Merchants and bankers say that it 
is a great convenience to them to have the whole of the general 
principles of the laws of bills, notes, and cheques contained in a 
single Act of 100 sections. As regards particular cases which arise, 
it is seldom necessary to go beyond the Act itself. It must also 
be an advantage to foreigners who have English bill transactions 
to have an authoritative statement of the English law on the 
subject in an accessible form. If I could do the work over again, 
I certainly could do it better and should profit by past experience. 
But as it is, the Act, as yet, has given rise to very little litigation. 
I am sure that further codifying measures can be got through 
Parliament, if those in charge of them will not attempt too much, 
but will be content to follow the lines laid down by Lord Herschell. 
Let a codifying Bill in the first instance simply reproduce the 
existing law, however defective. If the defects are patent and 
glaring it will be easy to get them amended. If an amendment be 
opposed, it can be dropped without sacrificing the Bill. The form 
of the law at any rate is improved, and its substance can always 
be amended by subsequent legislation. If a Bill when introduced 
proposes to effect changes in the law, every clause is looked at 
askance, and it is sure to encounter opposition. 

Assuming then the possibility of further codification, the question 
arises whether its extension is expedient. All the continental nations 
have codified their laws, and none of them show any signs of 
repenting it. On the contrary, most of them are now engaged in 
remodelling and amplifying their existing codes. In India a good 

* The Committee included the Lord Chancellor (Selbome). Lord Bramwell, 
Lord Fitzgerald, Lord Balfour of Burleigh, and Lord Wolverton. 
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deal of codification has been carried out, and public and profes- 
sional opinion seems almost unanimous in its favour. The Bills of 
Exchange Act, 1882, has been adopted by New Zealand, Victoria, 
New South Wales, South Australia, Queensland, Tasmania, and 
with slight modifications by Canada. 

On doubtful points frequent reference is made in this Edition to 
American cases * and Continental Codes and writers. In mercantile 
matters, when the law is uncertain or authority wanting, there is 
an increasing tendency to refer to foreign Codes and laws in order to 
see how other nations have solved the difficulty. This is especially 
the case as regards negotiable instruments, the most cosmopolitan 
of all contracts. Story, J., in his judgment in Swift v. Tyson 
(16 Peters 1), gives forcible expression to the principle. He says : 
“ The law respecting negotiable instruments may be truly declared, 
in the language of Cicero, adopted by Lord Mansfield in Luke V. 
Lyde (2 Burr. 887), to be in a great measure, not the law of a 
single country only, but of the whole commercial world. Non erit 
lex alia Romse, alia Athenis, alia nunc, alia post hac, sed et apud 
prunes gentes et omni tempore una eademque lex obtinebit.” Lord 
Blackburn, in a Scotch appeal concerning a cheque, lays down a 
similar rule. “ There are ”, he says, “ in some cases differences 
and peculiarities which by the municipal law of each country are 
grafted on it, but the general rules of the law merchant are the 
same in all countries. . . . We constantly in the English Courts, 
upon the question what is the general law, cite Pothier, and we 
cite Scotch cases, when they happen to be in point; and so in a 
Scotch case you would cite English decisions, and cite Pothier or 
any foreign jurist, provided they bore upon the point.” t 

An American decision, it is needless to say, is not a binding 
authority in this country, but, if well reasoned, it is always 
considered with respect by our Courts4 Many of the American 
judgments are very valuable as expounding and testing the prin- 
ciples of English decisions. An English case there, like an American 

* la its present edition no attempt has been mads to keep the American oases 
up to date. They axe now so numerous, and conflicting, that for the purpose of 
raowisg what American law is reference must be made to American textbooks, 
such as Pawns on Bills and Notes at Daniel an Negotiable Instruments, and 
Mr, Crawford’s edition of the New York Negotiable Instruments Act of 1807, 

t McLean v. Clydesdale Batik 01888), 9 App. Gas,, at p. 105. 

X See net Cookbnm, C.J., in Scaramanga v. Stamp (1880), 5 0. P, D., at 
p , 80S (C. A.). 
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case here, is only an authority in so far as it appears to be a correct 
deduction from the general principles of common law and the law 
merchant which prevail in both countries alike. 

When the subject-matter of a section of the Act is dealt with 
by the French “ Code de Commerce ”, or the German “ General 
Exchange Law, 1840 ”, their respective provisions are compared. 
If they agree, a mere reference to the corresponding sections is 
given. If they differ, the points of difference are given in a note. 
A vast number of the bills circulated in England are foreign bills. 
It seems useful, therefore, to indicate the main points of divergence 
which may give rise to a conflict of laws. The French Code is of 
particular interest. Although enacted more than eighty years ago, 
no substantial alteration has been made in it by subsequent legisla- 
tion. For many years it was the model of nearly all the Continental 
Codes. For instance, the Belgian Code de Commerce of 1872 
enacted for Belgium the provisions of the French Code regarding 
bills and notes, with a few slight modifications borrowed from Ger- 
many, and the addition of three or four articles which embodied 
the result of French judicial decisions on the construction of the 
Code. Of late years, however, there has been a tendency to adopt 
the somewhat wider provisions of the German Exchange Law. 
Until 1888 the Italian Commercial Code was closely modelled on 
the French, but the new Italian Code which came into force in 1888 
has departed from the French model as regards bills and notes, and 
has substantially adopted the provisions of the German Exchange 
Law. Again, the Portuguese Code of 1838 was mainly founded on 
the French Code. But the Code of 1888 in many respects departs 
from the French model, and has in the main followed the German 
Exchange Law, though a few provisions seem to he borrowed from 
the English Act. I believe the Hungarian Code of 1875, the Scan- 
dinavian laws of 1880, the Swiss law of 1881, and the Spanish Code 
of 1885 have also departed from the French idea and followed the 
German lead. French law is worthy of attention in another respect. 
In the absence of English authority, our Courts have, in some 
instances, consciously taken it as their guide. (See per Parke, B., 
in Foster v. Dawber, 6 Exch. 852.) The “ Code de Commerce ”, 
to a great extent, embodies and enacts the opinions of Pothier, 
whose authority, says Best, C, J . (in Com v. Troy , 5 B. & Aid. 481), 
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“ is as high as can be had next to the decision of a Court of Justice 
in this country On doubtful points not dealt -with by the Code, 
reference is occasionally made to Pothier, and also to the exhaus- 
tive treatise of M. Nouguier (Des Lettres de Change et Effels de 
Commerce, 4th ed., 1875), which gives the latest results of French 
law. 

The German General Exchange Law of 1849 (slightly modified, 
1869) is important in two respects. First, it is the most elaborate 
and carefully worked out of the foreign Codes, and it appears to 
be the model to which the other Continental States (with the 
exception of France) are now assimilating their laws. Secondly, 
it is an international and not merely a national Code. All the 
German States have adopted it, and the terms of its adoption are 
these : Each State is at liberty to supplement it by additional laws 
of its own, but such laws are not in any way to contradict or 
override it. M. Nouguier, in the work above referred to, gives in 
French the text of the Exchange Law, and also the various supple- 
mentary laws passed by the different States. 

It would probably be very advantageous to the commercial 
world if this principle of an International Code could be further 
extended.* The difficulties of carrying it out do not seem insuper- 
able, though doubtless they would be great. The provisions of 
such a Code would have to he settled by agreement, and then each 
State would enact it for its own territory. In the case of England 
it would probably be necessary to confine its operation to foreign 
bills, that is to say, to bills drawn or payable abroad. Our law, 
as regards foreign, bills, does not widely diverge from the law of 
other commercial countries, and it diverges chiefly by allowing 
greater latitude than is adopted in practice. Occasional reference 
is also made to the Indian Code (Act XXVI of 1881, as amended 
by Act IX of 1885), which in substance reproduces the English law 
as it stood in 1881. In a work like the present, it is thought it 
would be waste of space to carry references to foreign laws or 
authorities any further, but it may be worth while to mention 
where they can be found. 

Borchardt (Yollsifindige Sammlung der geltenden Weohselund 
Handels Gesetze aller Liinder, 1871) collects the statutory enaet- 

* As to farther developments on these lines, see Preface to the Ninth Edition, 
sat out at the end of this Introduction. 
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ments of all countries relating to Bills of Exchange. Part I gives 
a German translation. Part II the original text. More than forty 
countries have codified their law on this subject; in fact, some 
English colonies and the United States seem to he the only civilised 
nations which have not done so. Since Borchardt’s work was 
published, however, several Continental States have re-cast their 
laws relating to negotiable instruments. A new Commercial Code 
has been enacted for tbe Netherlands, and an official translation 
of the part relating to negotiable instruments has been published 
in England. [See Commercial, No. 80, of 1880, C. 2609.] M. 
Nouguier, in a supplementary chapter to his work on Bills (Des 
Lettres de Change, 1873), compares the laws of the chief com- 
mercial nations with the French Code. The Comitd de Legislation 
Etrangfere, under the direction of the French Ministry of Justice, 
are preparing cheap French translations of the various foreign laws 
relating to commercial matters. Several volumes have already 
been published with excellent introductions and notes. Having 
regard to our own insular isolation, I fear it will be long before any 
English Government department undertakes similar useful work. 
M. Masses “ Droit Commercial et des Gens *' is a valuable work 
on the conflict of laws— especially as regards bills. The latest 
American book, I believe, is Daniel on Negotiable Instruments, 
1876. Story on Bills of Exchange, and Parsons on Notes and Bills, 
are also standard American works. Thomson on Bills of Exchange 
is the standard book on Scottish law,* which, it must be remem- 
bered, differs materially from the English. 

The origin and history of bills of exchange and other negotiable 
instruments are traced by Lord Cockburn, C.J., in his judgment in 
Goodwin v. Roharts.-f He says : “ Bills of exchange are known to 
be of comparatively modern origin, having been first brought into 
use, so far as is at present known, by the Florentines in the twelfth, 
and by the Venetians about the thirteenth century. The use of 

* The etandaid Scottish textbook to-day is Hamilton on Bills of Exchange. 
Thomson’s woik is out of date. — [Ed., Tenth Edition.] 

t Goodwin v. Roberts (1876), L, E. 10 Ex., at pp. 846 — 868. See further an 
interesting article by Mr. Jenks on “ The Early History of Negotiable Instru- 
ments ”, Law Quarterly Remevt, vol. ix ; p. 70. This is reprinted in Select Essays 
in Anglo-American Legal Essays, vol. hi, p. 61, with an article by W. Cranch on 
tbe history of promissory notes at p. 72. The best hi storic al account is now to be 
found in Holdsworth's k History of English Law, V1LI, pp. 113 to 192. See 
also Street’s Foundations of Legal Liability, H, pp. 823 to 426, 
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them gradually found its way into France, and, still later and 
but slowly, into England. We find it stated in a law tract, by 
Mr. Macleod, entitled * Specimens of a Digest of the Law of Bills 
of Exchange that Richard Malynes, a London merchant, who 
published a work called the Lex Meicatoria, in 1822, and who gives 
a full account of these bills as used by the merchants of Amsterdam, 
Hamburg, and other places, expressly states that such bills were 
not used in England. There is reason to think, however, that this 
is a mistake. Mr. Macleod shows that promissory notes, payable 
to bearer, or to a man and his assigns, were known in the time of 
Edward IV. Indeed, as early as the statute of 8 Rich. 2, c. 8, 
bills of exchange are referred to as a means of conveying money 
out of the realm, though not as a process in use among English 
merchants. But the fact that a London merchant writing expressly 
on the law merchant was unaware of the use of bills of exchange in 
this country, shows that that use at the time he wrote must have 
been limited. According to Professor Story, who herein is, no 
doubt, perfectly right, 4 the introduction and use of bills of exchange 
in England \ as indeed it was everywhere else, * seems to have 
been founded on the mere practice of merchants, and gradually to 
have acquired the force of a custom ’. With the development of 
English commerce the use of these most convenient instruments 
of commercial traffic would of course increase, yet, according to 
Mr. Chitty, the earliest case on the subject to be found in the 
English books is that of Martin v. Sours (Cro. Jac. 6), in the first 
James 1.* Dp to this time, the practice of making these bills 
negotiable by indorsement had been unknown, and the earlier bills 
are found to be made payable to a man and his assigns, though in 
some instances to bearer. But about this period, that is to say, at 
the close of the sixteenth or the commencement of the seventeen th 
century, the practice of making bills payable to order, and trans- 
ferring them by indorsement, took its rise. Hartmann, in a very 
learned work on Bills of Exchange, recently published in Germany, 
states that the first known mention of the indorsement of these 
instruments occurs in the Neapolitan Pragmatica in 1607. Savary, 
cited by Mons. Nouguier, in his work ‘ Des Lettres de Change 
had assigned to it a later date, namely, 1620. From its obvious 


* 1602. Sir "W. Holfisworth, op, ait,, p. 1B9, confirms Mr. Chitty. 
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convenience this practice speedily came into general use, and, as 
part of the general custom of merchants, received the sanction of 
our Courts. At first, the use of bills of exchange seems to have been 
confined to foreign bills between English and foreign merchants. 
It was afterwards extended to domestic bills between traders, and 
finally to bills of all persons, whether traders or not.” The law 
throughout has been based on the custom of merchants respecting 
them : the old form of declaration on bill used always to state that 
it was drawn “ secundum usum et consuetudinem mercatorum ”. 
In the time of Holt, C.J., a controversy arose between the Courts 
and the merchants, as to whether the customary incidents of 
negotiability were to be recognised in the case of promissory notes. 
The dispute was settled by the stat. 8 & 4 Anne, c. 9, which 
vindicated the custom and confirmed the negotiability of notes. 
Again, in 1878, the Court of Queen’s Bench were of opinion that 
documents other than bills and notes could not be endowed by 
custom with the incidents of negotiability. Bui the efficacy of 
custom was again upheld by the Exchequer Chamber in 1875, in 
Goodwin v. Bobarts, where it was determined that foreign scrip 
might be rendered negotiable by custom, so as to pass with a good 
title, and free from all equities to a bona fide purchaser. The 
Court there say (p. 856) : “ While we quite agree that the greater 
or less time during which a custom has existed may be material 
in determining how far it has generally prevailed, we cannot think 
that if a usage is once shown to be universal it is the less entitled 
to prevail beeanse it may not have formed part of the law merchant 
as previously recognised and adopted by the Courts.” * The House 
of Lords approved the decision in 1876. Though the law merchant 
is now recognised as part of the law of the land, the process by 
which this principle has been evolved is still in need of elucidation. 
Lord Blackburn, in an interesting digression in his work on Sale 
(2nd ed.), p. 817, observes : “ There is no part of the history of 
English law more obscure than that connected with the common 
maxim that the law merchant is part of the law of the land. In 


* Cf. Bighorn, J s “ in these days usage is established much more 
quickly than it was in days gone byj more depends upon the number of transac- 
tions, which help to create it than on the time over which the tiansaotions are 
spread, it is probably no exaggeration to say that nowadays there are more 
business transactions in an hour than there weie in a week a century ago " 
USdelitem v. Sohuler, [1902] 2 It. B., at p. 164), 
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the earlier times it was not a part of the common law as it is now, 
but a concurrent and co-existent law enforced by the power of the 
realm, but administered in its own Courts in the Staple or else in 
the Star Chamber.” After referring to a case in 18 Edw. 4, c. 9, 
he proceeds : “ It is obvious that at that time the law merchant 
was a thing distinct from the common law. This accounts for the 
very remarkable fact that there is no mention whatever of bills of 
exchange or other mercantile customs in our early books ; not that 
they did not exist, but that they were tried in the Staple, and 
therefore were not mentioned in the books of common law. But 
as the Courts of the Staple decayed away, and the foreign merchants 
ceased to live subject to a peculiar law, those parts of the law 
merchant which differed from the common law either fell into disuse 
or were adopted into the common law as the custom of merchants. 
How this great change was brought about does not appear; hut 
though bills of exchange were in common use among merchants in 
the thirteenth century, the first mention of one in an English report 
is in Cro. Jac. in the beginning of the seventeenth century.” 

The results of this formation of the law by custom are instructive. 
A reference to Manus* treatise on Bills of Exchange, written about 
1870, or Beawes* Lex Mercatoria, written about 1720, will show 
that the law, or perhaps rather the practice, as to bills of exchange, 
was even then pretty well defined. Comparing the usage of that 
time with the law as it now stands, it will he seen that it has been 
modified in some important respects. Comparing English law with 
French, it will he seen that, for the most part, where they differ, 
French law is in strict accordance with the rules laid down by 
Beawes. The fact is, that when Beawes wrote, the law or practice 
of both nations on this subject was uniform. The French law, 
however, was embodied in a Code by the ** Ordonnanee de 1673 ”, 
which is amplified hut substantially adopted by the Code de Com- 
merce of 1818. Its development was thus arrested, and it remains 
in substance what it was 200 years ago. English law has been 
developed piecemeal by judicial decision founded on custom. The 
result has been to work out a theory of bills widely differing from 
the original. The English theory may be called the Banking or 
Currency theory, as opposed to the French or Mercantile theory. 
A "bill of exchange in its origin was an instrument by which a tra^e 
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debt, due in one place, was transferred in another. It merely 
avoided the necessity of transmitting cash from place to place. 
This theory the French law steadily keeps in view. In England 
bills have developed into a perfectly flexible paper currency. In 
France a bill represents a trade transaction ; in England it is merely 
an instrument of credit.* * * § English law gives full play to the system 
of accommodation paper; French law endeavours to stamp it out. 
A comparison of some of the main points of divergence between 
English and French law will show how the two theories are worked 
out. In England it is no longer necessary to express on a bill that 
value has been given, for the law raises a presumption to that 
effect. In France the nature of the value must be expressed,! and 
a false statement of value avoids the bill in the hands of all parties 
with notice. In England a bill may now be drawn and payable in 
the same place (formerly it was otherwise : see the definition of 
bill in Corny na’ Digest $). In France the place where a bill is 
drawn must be so far distant from the place where it is payable 
that there may be a posable rate of exchange between the two. 
A false statement of places, so as to evade this rule, avoids the bill 
in the hands of a holder with notice. As French lawyers put it, 
a bill of exchange necessarily presupposes a contract of exchange. § 
In England, since 1765, a bill may be drawn payable to bearer, 
though formerly it was otherwise. |[ In France it must be payable 


* ThiB passage was written in 1678, -when the first edition was published. The 
theory it advances iB independently confirmed by the excellent Introduction to the 
Portuguese Commercial Code in the Blench edition, published by the “ Comitd da 
Legislation Etranghre Bee p. xxix, where it is said s ‘ La lettre de change, qui, 
4. son origine, n’Atait destinAe qu'h afleetuer un payement de place en place, en 
Avitant las dangers de la circulation du numeraire, s'cst considArablement modifiAe 
at perfeetionnAe. Aujourd'hui elle remplace la numeraire, et constitue entre 
commerjants, sinon l'unique moyen du payement, du moins le mode da liberation 
le plus usual. Nous sommes loin da I’Apaque oh elle n'AUit considArAe qua comma 
un simple instrument du contrat da change et oh 1’on exigeait qua le tirA en eht 
prAalablement requ la contrevaluer. , . . La lettre de change est devenue dans le 
nouveau code un simple contra literis, indApendant, valable par le Beul fait deB 
stipulations qu'il renferme et des signatures qu’il porta." 

f This rule has now bean abrogated by the Law of February 8, 1922. 

| " A bill of exchange is when a man takes money in one country or oity upon 
exchange, and draws a bill whereby lie diieots another person in another country 
or city to pay so much to A or order for value received of B, and subscribes it. 

§ This rule was known as the rule of distantia loot. No distance was fixed 
by the code, and the rule, therefore, was difficult to apply. Bee Nouguier, 
§| 98—106. Gradually the Branch Courts came to consider this requirement of 
Art. 110 of the Code de Commerce as merely directory, and now it is expressly 
abrogated by the Law of June 7, 1804. Italian Code, Art. 261, negatives the rule. 
Bee, however, Netherlands Code, Arts, 100, 101; Spanish Code, Art. 249. 

I Bee Stewart V. Hodges (1022), 12 Mod. 86, 
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to order; if it were not so, it is clear that the rule requiring the 
consideration to be expressed would be an absurdity. In England 
a bill originally payable to order becomes payable to bearer when 
indorsed in blank. In France an indorsement in blank merely 
operates as a procuration.* An indorsement, to operate as a 
negotiation, must be an indorsement to order, and must state the 
consideration; in short, it must conform to the conditions of an 
original draft. In England, if a bill be refused acceptance, a right 
of action at once accrues to the holder. This is a logical conse- 
quence of the currency theory. In France no cause of action arises 
unless the bill is again dishonoured at maturity ; the holder, in the 
meantime, is only entitled to demand security from the drawer and 
indorsers. In England a sharp distinction is drawn between current 
and overdue bills. In France no such distinction is drawn. In 
England no protest is required in the case of an inland bill, notice 
of dishonour alone being sufficient. In France every dishonoured 
bill must be protested. Grave doubts may exist as to whether the 
English or the French system is the soundest and most beneficial to 
the mercantile community, but this is a problem which it is beyond 
the province of a lawyer to attempt to solve. 

M. D. C. 


In the following passages from the Preface to his ninth edition 
the author rounded off his account of the codification of bills of 
exchange law here and abroad. This preface was dated Decem- 
ber 81, 1926 ; he died on December 22, 1927, in his eighty-first year. 

International Conferences were held at The Hague in 1910 
and 1912 with a view to unifying the various systems of bills of 
exchange law prevailing in the main commercial countries of the 
world. Thirty-eight nations were represented. The Bight Hon. 
F. Huth Jackson and myself were the British delegates. The 
result of the Conference was the preparation of a Uniform Law, or, 
as it was finally called, a Uniform Regulation. The scheme of the 
Regulation was this : A Convention was drawn up under which 
each nation adhering to the Convention hound itself to enact the 
Regulation for its own territory. Certain articles specified in the 


* By the Lti w of February 8, 1932, full effect as a negotiation is now given to 
indorsements in blank. 
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Convention might be subject to modification to meet local require- 
ments. Thirty-one nations adhered to the Convention. Nearly all 
these nations were engaged during five years in fighting each other. 
Since the war they have been occupied mainly in first inflating, 
and then in deflating and trying to stabilise, their currencies; but 
now perhaps some or all of them will proceed with the promised 
legislation. Until further information is accessible it does not seem 
worth while to add to the size of this book by including the Uniform 
Regulation. The text of it, with an English translation, is included 
in the Report made by the British delegates to the Foreign Office, 
which has been published as a Parliamentary Paper, Commercial 
No. 11 of 1918 [Cd. 6880]. 

Great Britain and the United States, for reasons fully stated by 
the delegates, were unable to adhere to the Convention. Throughout 
the English speaking world a practically uniform system, founded 
on the common law, has now been arrived at, and any dislocation 
of this system would be highly inconvenient. But cordial support 
was given to the Uniform Regulation which is based on the con- 
tinental laws, though in many cases it adopts the English rule. 
As the delegates say in their report (p. 58) : The result of the 
adoption of the Uniform Regulation will be that “ the present 
multiplicity of laws will be swept away, and the law relating to 
bills and notes will be reduced to two great systems, namely, the 
Anglo-American system which will apply throughout Great Britain 
and her colonies and dependencies and the United States, and the 
system of the Uniform Regulation which will apply to the rest of 
the commercial world No doubt as time goes the two systems 
will more and more approximate to each other. 

In the United States the Bills of Exchange Act has given rise 
to an interesting experiment. Great inconvenience was found to 
result from the different laws enacted by different States with 
reference to negotiable instruments, and by the varying interpreta- 
tions put on the common law by some fifty State Courts of ultimate 
resort. The United States Commission on Uniform State Laws* 
therefore, took the matter in hand and, under their supervision, 
Mr. Crawford, of the New York bar, drew up a draft Negotiable 
Instruments Law, which largely follows the English Act in its 
wording, though the arrangement is different. This Law has now 
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been enacted by more than forty States and Territories in the 
Union, and it is hoped that in time it will be adopted by the whole 
of the States, so that uniformity of law will be secured throughout 
the Union. In the present edition I have freely referred to the 
American Code, as enacted for the State of New York in 1897, 
especially when its language is identical with that of the English 
Act. The cases decided on it will be useful to us. The decision 
of an American Court, trained in the common law, and interpreting 
a statutory provision common to both countries, must always be 
relevant when a similar question arises in England, though it is 
not, of course, a binding authority. 



BILLS OP EXCHANGE ACT, 1882 

45 & 46 VlCT. C. 61 


An Act to codify the Law relating to Bills of Exchange, 
Cheques, and Promissory Notes. [18th August, 1882.] 


PART I 

Preliminary 

Short title. 

1. This Act may be cited as the Bills of Exchange 
Act, 1882. 

Local Extent. — The Bill as originally drafted applied only to England 
and Ireland. The clause excluding Scotland was struck out in commit- 
tee. The Act therefore applies to the whole of the United Kingdom. 
S. 4 and s. 8S (4) (inland and foreign bills and notes), and the conse- 
quential enactment, s. 51 (2) (protest), apply also to the Channel 
Islands and the Isle of Man. The general rule of construction is that 
an English Act does not bind foreigners out of the jurisdiction,* and 
of course an English Act cannot bind foreign Courts. As to the effect 
to be given to foreign laws where they differ from English law, see s. 72. 

Inland, — The Irish Free State now has Dominion status, and can 
therefore deal with the Act as it pleases— -cf. the Irish Free State Con- 
stitution Act, 1922. The Free State and the British Revenue 
authorities have come to a mutual arrangement as to bill stamps. 3 

Northern Ireland is still part of the United Kingdom. Its Legislature 
has limited powers, and the Northern Ireland Parliament is precluded 
from legislating for coinage, legal tender, and negotiable instruments, 
including banknotes, except so far as negotiable instruments may be 
affected by the exercise of the powers of taxation given to that 
Parliament. 1 * 

i Jefferys V/ Boosey (1854), 4 H. L. Ca. at pp. 986 , 939; Bas p. Blain (1879), 12 
Ch, D. 522; and note Emiincos v. Anqlo-Austrian Batik, [1904] 2 KB. 870; 
affirmed IK. B., [1905] 677, C. A., as to the local opeiation of s. 24 concerning 
the effect of a foreign foiged indorsement. 

? Older in Council, March 27, 1928: seep. 367. 

3 Government of Belaud Act, 1920 (10 & 11 Geo. 8, c, 67), s, 4 (12), and note s 29 
as to stamps. 

C.B.E, 


1 



2 BILLS OF EXCHANGE ACT, 1882 

See further notes to s. 4 (inland and foreign bills) ; s. 97 (8) (e) (Bank 
of Ireland). 

Amendments of Law.— The Bill as originally drafted was intended 
to reproduce the then existing law as exactly as possible, but certain 
amendments of the law were introduced in committee. Provisions 
which alter the law are s. 4 (2), s. 7 (2) and (8), s. 8 (1) and (8), 
s. 12, s. 14 (1), s. 15, s. 18 (8), S. 88, s. 36 (8), s. 89 (4), s. 41 (2), 
s. 44 (2), s. 49 (6), s. 51 (2), s. Cl, s. 62, s. 64, s. 78, s. 74, ss. 91—95, 
s. 100. 

Construction of Act. — The Act is by its title a codifying Act, and the 
rule for its construction is thus stated by Lord Herschell : “ I think 
the proper course is, in the first instance, to examine the language of 
the statute, and to ask what is its natural meaning, uninfluenced by 
any considerations derived from the previous state of the law, and 
not to start with inquiring how the law previously stood, and then, 
assuming that it was probably intended to leave it unaltered, to see 
if the words of the enactment will bear an interpretation in conformity 
with this view. If a statute intended to embody in a code a particular 
branch of the law is to be treated in this fashion, it appears to me 
that its utility will be almost entirely destroyed, and the very object 
with which it was enacted will be frustrated. The purpose of such a 
statute surely was that on any point specifically dealt with by it the 
law should be ascertained by interpreting the language used, instead 
of, as before, by roaming over a vast number of authorities in order 
to discover what the law was, extracting it by a minute critical 
examination of the prior decisions, dependent upon a knowledge of 
the exact effect even of an obsolete proceeding, such as a demurrer 
to evidence. I am, of course, far from asserting that resort may 
never be had to the previous state of the law for the purpose of aiding 
in the construction of the provisions of the code. If, for example, 
a provision be of doubtful import, such resort would be perfectly 
legitimate. Or, again, if in a code of the law of negotiable instru- 
ments, words he found which have previously acquired a technical 
meaning, or been used in a sense other than their ordinary one, in 
relation to such instruments, the same interpretation might well he 
put upon them in the code. I give these as examples merely; 
they, of course, do not exhaust the category ”. 4 Lord Halsbury 
said: "I am wholly unable to adopt the view that, where a 
statute is expressly said to codify the law, you are at liberty to go 
outside the code so created, because before the existence of that code 

<> Bank of England v. Vagliano, [1891] A. C. at pp. 144-6, decided on s. 7 (8) aa to 
fictitious payee; of, Bristol Tramways Ca. v. Fiat Motors, Ltd,, [10101 2 K. B. 
at p. 806, C. A. {Sale of Goods Act), 
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another law prevailed ' These rules may be reduced to the succinct 
proposition — the sections of the code are to be considered without 
reference to decisions earlier than the statute except when there is 
any ambiguity in the wording of the statute or the construction of 
two or more sections. 

Negotiable scrip, bonds, etc. — This Act deals only with bills, notes, 
and cheques. It has no application to other negotiable instruments, 
such as negotiable bonds or scrip, for which see p. 317. 

As to bills and notes made by a corporation under seal, see s. 91 (2). 
The enactments which regulate English banknotes are expressly saved 
by s. 07 (8) (c). 

Interpretation of terms. 

2 . In this Act, unless the context otherwise requires : — 

Aoceptanoe. 

* ‘ Aecceptance * ’ means an acceptance completed by 
delivery or notification. 

As to delivery or notification to complete an acceptance, see s. 21; 
and as to the requisites of a valid acceptance, see s. 17; as to 
acceptance for honour, see s. 05. 

Aetion. 

“ Action ” includes counter-claim and set-off. 

See s- 80 (presumption of value), 8. 57 (damages), and s. 70 (lost 
bill), which require this definition. For a definition of “ action ” for 
High Court purposes, see s. 225 of the Supreme Court of Judicature 
(Consolidation) Act, 1926 (15 & 16 Geo. 5, c. 49). 

Banker. 

“ Banker ” includes a body of persons, whether incor- 
porated or not, who carry on the business of 
banking. 8 

See s. 60 as to forged indorsements on demand drafts, and ss. 78 to 
88 as to cheques. Compare the definition of “ banker ”, given by 
s. 29 of the Stamp Act, 1891, see p. 847, As to the relations of banker 
and customer, see p. 250. By s. 857 of the Companies Act, 1929, (1 9 & 
20 Geo. 5, c. 28), a banking partnership may not consist of mote 

* [1891] A. C. at p. 120) sea Lord Selborne at p. 127, and also G-reer, L.J., Car- 
pan ten Co. v, Bn t. Mutual Bhg. Co., [1988] 1 K. B, 511, atp. 681. See author's 
preface. For the construction of a statutory proviso, see Mlderton v. V, K . 
Tolalisator, [1946] 1 Cb, at p. 66. 

* As to who is or is not a banker, see Bit p. Ooe (1861), 8 De &. F. & J. 885 s 
Halifax Union v. Wheelwright (1876), Xj. E, 10 Es. at p. 198; Be Shields Estate, 
[1901] 1 Ir. B, (Ch.) 172; and as to U.8., Morse on Banking, §} 2-5; as to a 
building society carrying on an ultra vires banking business, see Sinclair v. 
Btougham, [1911] A. 0. 8D8, H. L. See, further, noto, p. 77. 
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than ten persons unless it is registered under that Act, or is formed 
in pursuance of some other Act or of letters patent; and cf. 
Schedule VII of that Act. As to Bank of England, see s. 97 (8) (e). 

By s. 2 (8) of the Moneylenders Act, 1927 (17 & 18 Geo. 5, c. 21), 
a money-lender’s certificate shall not authorise him to carry on 
business under any name which includes the word “ bank ”, or other- 
wise implies that he carries on banking business. 

For a limited power to industrial societies to carry on banking 
business, see s. 19 and Schedule III of the Industrial and Provident 
Societies Act, 1893 (56 & 57 Viet. c. 89), and note s. 12 as to bills, notes, 
and cheques, undated or wrongly dated. 

Bankrupt. 

“ Bankrupt ” includes any person whose estate is 
vested in a trustee or assignee under the law for 
the time being in force relating to bankruptcy. 

This definition includes a debtor whose estate is vested in a trustee 
under s. 16 of the Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 50), as 
well as a bankrupt properly so called. It does not appear to include 
a debtor against whom merely a receiving order has been made. See 
s. 41 (d), s. 49 (10), and s. 51 (6), which require this definition. As 
to Scotland, see the Bankruptcy (Scotland) Act, 1018 (8 & 4 Geo. 5, 
e. 20), ss. 5, 97 and 187. 

Bearer. 

“ Bearer ” means the person in possession of a bill or 
note which is payable to bearer. 

The possessor of a bill or note payable to order is not its “ bearer ” 
until it has been indorsed, when it becomes payable to bearer 
(s. 8 (8 ) ).’ For the rights of one who has given value for a bill payable 
to another’s order see s. 81 (4). By s. 8 (8) a bill is payable to bearer 
if expressed to be so payable, or if its only or last indorsement is an 
indorsement in blank. See the definition of “ holder ” on p. 5. As 
to negotiation of bearer bills, see s. 81 (2), s. 84 (1), and note s. 7 (8) 
as to fictitious payees. 

Bill and note. 

“ Bill ” means bill of exchange, and ** note ” means 
promissory note. 

For the operative definition of these terms, see ss. 8 and 88; and 
see ** eheque ” defined by s. 78. 

r Of. Day v. Lenghurst (1898), 69 h. if. Ob. 334. 
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Delivery. 

“ Delivery ” means transfer of possession, actual or 
constructive, from one person to another. 

This definition is adopted by § 2 of the New York Negotiable 
Instruments Law of 1897. S. 62 of the Sale of Goods Act, 1898, 
defines delivery as “ voluntary transfer of possession from one person 
to another A wider definition is required by this Act because of 
instruments payable to bearer. 8 

Possession is nowhere defined in the code : the draftsman no doubt 
wisely refrained from the attempt. We are therefore thrown back on 
the dictionary. The Oxford Dictionary defines possession in its legal 
sense (under the rubric, b, Law) as follows : “ The visible possibility 
of exercising over a thing such control as attaches to lawful ownership 
(but which may also exist apart from lawful ownership) ; the detention 
or enjoyment of a thing by a person himself or by another in his 
name; the relation of a person to a thing over which he may at his 
pleasure exercise such control as the character of the thing admits, to 
the exclusion of other persons **. As used in the definitions in this 
section, possession may be either rightful or wrongful, it would seem. 
This point arises again in the meanings of holder discussed below, p. 6. 

A person has constructive possession when the actual possession 
is that of his servant or agent on his behalf; therefore delivery may 
be effected without change of actual possession in three cases, namely : 
(1) A bill is held by C on his own account; he subsequently holds it 
as agent for D; (2) a bill is held by C’s agent, who subsequently 
attorns to D, and holds it as his agent; (8) a bill is held by D as agent 
for C; he subsequently holds it on his own account. 18 As to the 
necessity for delivery to complete the contracts on a bill or note, see 
s. 21; also s. 84 as to notes. A delivery by mistake may be 
inoperative. 11 

Holder. 

“ Holder ” means the payee or indorsee of a bill or 
note who is in possession of it, or the bearer 
thereof. 1 * 


8 E8 & 57 Viet, o. 71; and see Pollock & Wright on Possession, pp. 48, 46. 

* The learned author is here adverting to the characteristic of negotiability, viz., 
that even an involuntary transfer of possession constitutes delivery of a bill or 
note payable to bearer, at least in favour of a holder in due course! 

18 Pee, for example, Field v. Gaerr (1828), 2 M\ & P. 46; Bosanquet v. Forster (1841;, 
9 O, 4 P. 659 ; Belcher v. Campbell (1846), 8 Q, B. 1. C£. also Ancona v, Marks 
(1882), 81 L. j. Ex. 168, ratification of delivery. 

11 Ecu p. Oote (1878), 9 Oh. App, at p, 32. 

12 Cf. Akrpkeni Mines v. Economic Bank, [1904] 2 K, B, al p. 472; Walters v. 
Meary (1904), 21 T. L. B, 140, C. A, (unindorsed bill transferred for value). 
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“ Holder for value ” is defined by s. 27 (2) and (8), and “ holder 
in due course ” by s. 29. 

“ Holder ” includes alike the payee, the indorsee, and the bearer 
of a bill. It signifies the mercantile owner of the instrument, who 
may or may not be the legal owner of it. Suppose C, the payee of a 
bill, indorses it in blank and transmits it to D for some special 
purpose — for example, discount or collection. As long as D retains 
possession, D, and not C, is the holder, and he alone can negotiate 
it. 13 Nevertheless the original payee of a bill, and presumably a note, 
cannot be a holder in due course : see s. 29 and p. 98. 

In the older cases the term “ holder ” is used in different senses. 
It is generally used to denote the lawful holder or holder in due course. 
It then includes (a) the person to whom a bill is by its terms payable, 
and whose title is good against all the world ; (b) the person to whom 
a bill is by its terms payable, and who, as against third parties, is 
entitled to enforce payment thereof, though, as between himself and 
his transferor, he is a mere agent or bailee with a defeasible title — 
for example, an indorsee for collection. u But “ holder ** is also used 
to denote an unlawful holder — that is, the person to whom a bill is 
by its terms payable — whose possession is unlawful — for example, the 
finder of a hill indorsed in blank — but who nevertheless can give a 
valid discharge to a person who pays it in good faith, and also a good 
title to a person who takes it before maturity in good faith and for 
value: see s. 88, pp. 123 and 129. The above definition includes 
both classes of holders. 

An unlawful holder must be distinguished from a mere wrongful 
possessor— for example, a person holding under a forged indorsement, 
or a person who has stolen a bill payable to the order of another. 15 
Such person has no rights, and can give none : see s. 24. It is to he 
noted that possession is an essential part of the definition. 10 

Indorsement. 

“ Indorsement 55 means an indorsement completed by 
delivery. 

See s. 21 as to delivery! and s. 82 as to the requisites of a valid 
indorsement, “ If, then ”, says Alderson, B„ ” a transfer by indorse- 
ment, as we have before shown, consists in an indorsement — or writing 

** Man ton v, Allen (1841), 8 M. & W. at p. 604; 161 E. E. 

15 Cf. Sutters v, Briggs, [1922] 1 A, C. 1, 16, H, 1», (cbcgUa payable “ A/a payee 
only, not negotiable”, indorsed to banker for collection). A bank widen has 
paid a cheque drawn on it is not a bolder of the cheque 1 Coat* v. Union Bank of 
Scotland, [X929] 8. C. (EL L.) 114. 

15 Of. Smith v. Union Bank (1876). L. E. 10 Q. B, at pp. 296, 296. 

15 Cf. Emmett v, Tottenham (1868), 8 ESxcb. 884; Ancona v. Marks 0,863) , 81 L. J. 
Ex. 168, 
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the name of the party transferring the bill on the bill — and a delivery 
for the purpose of completing such transfer, it will follow that the 
issue did not indorse involves both these propositions ”. 17 An indorse- 
ment valid as against the acceptor may be inoperative as between 
indorser and indorsee, as, for example, where a bill is indorsed for 
the purpose of the indorsee collecting it for the indorser, or on joint 
account. 1 * 

The term “ indorsee ” is used to denote not only the person to 
whom a bill is specially indorsed, but also the bearer of a bill indorsed 
in blank — that is, any person who makes title to a bill through an 
indorsement. 111 

The term “ indorser ” primarily denotes the former holder of a bill 
who has indorsed it, but it is also used to denote any person who 
backs a bill with his signature, and thereby incurs the liability of an 
indorser : see s. 56. Under the continental codes, such person would 
be spoken of as the giver of an “ aval ”. As to “ avals ”, see note to 
s. 56. As to indorsement by way of receipt, and stamp exemption, 
see pp. 27 and 855, 

Issue. 

“ Issue ** means the first delivery of a bill or note, 
complete in form, to a person who takes it as a 
holder . 20 

See s. 9 (8), s. 32, and s. 72 (3), which require this definition. For 
stamp purposes a bill is not deemed to be issued till it has reached 
the hands of a holder for value . 21 By s. 81 a bill is “ negotiated ” 
when it is transferred from one person to another in such manner as 
to constitute the transferee the holder of the bill. As to incomplete 
instrumenta, see s. 20. 

Negotiable Instrument. — It is noteworthy that the code contains 
no definition of “negotiable instrument”, nor of the term 
“ negotiable ”, the meaning of which (or rather of “ not negotiable ”) 
was recently considered by Lewis, J., and the Court of Appeal in 
Hibernian Bank, Ltd . v. Gysin and IIanson. n It is singular but 
true, that no reference appears in the reports of that case to the 
classic exposition of “ negotiable ” in Lord Blackburn’s judgment in 
Crouch v. Credit Fancier, set out herein on pp. 106 and 817. See a 

17 Mar aim v. Allen (184X1, 8 M. & W. at p. 504; 161 E, B.; cf. Lloyd v. Howard 
(i860), 16 Q. B. 996, at p 999; 117 H. K, 

18 Denton v. Peters (1870), L. R. 6-Q. B. 476. 

i* Barber v. Riolimds (1861), 6 Exch. at p. 66; 166 E. B. 
s » C£, Glutton v. Attenborough,, [1897] A, C, at p. 98, H. L. 

• l Dowries t Richardson (1822), 5 B. & Aid. 674; 110 E. R. ; Scholfield v. Bait of 
Londesborovgh, [1894] 2 Q. B. 68Q; see note to e, 64 as to alterations, 

« [1989] 1 S. B. 488; [1938] 2 A. E. R. 676, and [1939] 1 A. E. B. 166. 
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quotation from the judgment of Willes, J., in Whistler v. Forster, 
set out herein on p. 108. The distinction between a negotiable instru- 
ment and a transferable document of title to goods is vividly illustrated 
in the facts of Mercantile Bank of India, Ltd. v. Central Banh of 
India, Ltd.,™ and Lord Wright’s opinion therein. 

Person. 

“ Person ” includes a body of persons, whether incor- 
porated or not. 

See in particular ss. 8, 23, 24, and 88, which require this definition. 

Value. 

“ Value '* means valuable consideration. 

Valuable consideration is dealt with in s. 27. 

Written. 

“ Written ” includes printed, and £t writing ” 
includes print. 

This definition is inclusive. For a somewhat wider definition, see 
s. 20 of the Interpretation Act, 1889 (52 & 53 Viet. c. 68). As to 
“ signature ”, see s. 91. 

Where the instrument is partly written and partly printed (as 
indeed is often the case), it appears that the general rule of construc- 
tion would apply and that if there he any inconsistency in the two 
forms the written words prevail over the printed. 24 

The definitions in this section are verbal; that is, they define the 
sense in which the particular terms are used in the Act. The sub- 
stantial or operative definitions appear in their appropriate places in 
the Act itself. 

These definitions, with the exception of the definition of 
“bankrupt”, are adopted by § 2 of the New York Negotiable 
Instruments Law of 1897, which, with or without some small modifica- 
tions, is now enacted in fory-seven States or territories of the 
United States. 

» [1088) 1 A. E. E, 52. 

24 North and South Insce, Gorp. v. Nat, Piov . Bank, (1938] 1 K. B. 328, whete 
Branson, J., held that the document was not a bill of exchange but merely a 
valid mandate tor the payment of money; of. Glynn v. Margetion <t Go,, [1893] 
A. C. 861, per Lord Halabury, at p. 857; and Bobertsoft and AnolRei v. French, 
4 East 135, per Tend Ellenbonmgh 
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PART II 

Bills of Exchange 

[By s 78, except, as provided, m Part III, the piovisions of the Act applicable to 
a bill payable on demand apply to a cheque, and by s. 89, with the exceptions and 
subject to the modifications tneie specified, the provisions ot the Act lelatmg to 
bills apply also to piomissoiy notes.] 

Form, and Interpretation 

Bill of exohange defined. 

8. (1) A bill of exchange is an unconditional order in 
writing, addressed by one person to another, signed by the 
person giving it, requiring the person to whom it is 
addressed to pay on demand, or at a fixed or determinable 
future time, a sum certain in money to or to the order of 
a specified person, or to bearer. 1 

(2) An instrument which does not comply with these 
conditions, or which orders any act to be done in addition 
to the payment of money, is not a bill of exchange. 

“ Writing ” and “ person ” are defined by s. 2. 

A bill is sometimes called a draft, and an accepted bill is often 
referred to as “ an acceptance ”, The person who gives the order 
is called the drawer. The person thereby ordered to pay is called 
the drawee, and if he signifies his assent to the order in due form 
(8. 17) he is then called the acceptor. The person to whom the money 
is payable is called the payee or bearer, as the case may be. See 
“bearer” defined by s. 2. The foreign codes for the most part 
provide in terms that a bill may be drawn by one person for the 
account of another, and bills so drawn are recognised by s. 66 (1), 
and s. 68 (1). The person for whose account the bill is drawn is 
spoken of in England as the “ third account ”, For example, a 
merchant in America may direct his agent in England to draw on a 
correspondent in Paris for his (the principal’s) account. 

Comparing this definition with the wider definition of “bill of 
exchange ” in s. 82 of the Stamp Act, 1891, on p. 848, it appears that 
instruments may require to be stamped as bills although not possessing 
the mercantile incidents of bills as defined by this Act. An instrument, 

1 Cf, New York Negotiable Instillments Law, § 210, which, howevei, is confined 

to negotiable bille. 



10 


BILLS OF EXCHANGE ACT, 1882 


invalid as a bill under the Act, may be valid as an agreement if it 
conform with the requirements of the general law as to agreements, 3 
or it may constitute a valid mandate or authority to pay. 3 

Form of words or language.— Under the Act, no special form of 
words is essential to the validity of a bill. Thus an order, sufficient 
in other respects, running “ Credit C or order in cash ”, instead of 
“Pay ”, is a valid bill. 1 German Exchange Law, Art. 4, and Italian 
Code, Art. 251 (among others), require the instrument to state in 
terms that it is a bill of exchange, and the continental codes generally 
do not allow a bill originally to be drawn payable to bearer, though 
they do not prohibit the indorsement in blank of a bill drawn payable 
to drawer’s order. 

A bill may be drawn in any language, 3 and presumably on any 
material which will receive the writing, e.g., parchment, silk, cotton 
and probably wood, slate or stone. As to the amount receivable 
where the sum payable is expressed in a foreign currency, see ss. 9 
and 72 (5). 

Ambiguous Instruments. — Where an instrument is so ambiguously 
worded that it is doubtful whether it was intended for a bill or for a 
note, the holder may treat it at his option as either. 6 

Signature of drawer — The Act requires a bill to be signed by the 
drawer. The signature may be added at any time — see ss. 18 and 20; 
but until it is so signed the instrument is inchoate and without effect. 
Thus A draws a bill on B, hut does not sign it. B accepts, and the 
instrument is transferred for value to C. The instrument is neither 
a bill nor a note 7 ; but if the instrument were in the drawer’s hands 


* See, for example, Brice v. Bannister (1878), 3 Q, B. D. 560, C. A, ; Hamilton r. 
Spottiswoode (1849), 4 Exeh. 200 j 154 E. R. 

3 North i S. Insoe. Corn. «. Nat, Prov, Bank, [1986] 1 K, B, 328. 

* Ellison v, Gollingridge (I860), 9 0. B. 670} cf. Lovell v, Hill (1988), 6 C. & 
P. 288; 172 E. R.; Story, § 88. 

3 See, for example, Re Marseilles Co. (1885), 80 Ch. D, 598, where a bill in Branch 
was treated as an English instrument. In India bills drawn in the native 
language ate called “fiundiB", and native usages with respect to them are 
expressly saved by the Indian Act. See Chalmers and Caspersz' Indian Negotiable 
Instil omenta Act, 1881 « 3td etL, o. 81# 

* Hits v. Bury (1827), 6 B. 4; C. 483 s 108 E. R. ; Lloyd v. Oliver (1862), 18 Q. B. 
471; Fielder v. Marshall (1861), 80 L. J. C. P. 168; cf. Allen v. Mawson (1814), 
4 Camp, 116; 170 E. B. ; Mason V. Lack (1929), 46 T. Lr, R. 868 {infra , p. 19); 
New York Negotiable Instruments Law, § 86, and Indian Negotiable Instruments 
Act, e, 17, 

t M'Call V, Taylor (1866), 34 L, J. C. P. 865; cf. Galdsmid v. Hampton (1868), 
6 C. B. (s.h,) 94; 27 L, J, C, P. 280; Em v, Hayward ( 1871 ), Jj. R. 6 Ch. 646. 
But it seems doubtful how far these decisions are consistent in principle with 
Mason v. Look, supra, and Haseldine v. Winstanley, [1986] 2 E. B. 101. There 
Is no actual conflict on the narrow facta so far as Haseldine v. Winstanley Is con- 
cerned, because it was the drawer's name which was absent, In Mason v. Lack, 
at the time cf acceptance the name of neither drawer nor drawee appeared upon 
the bill, but subsequently the plaintiff put his name thereto as drawer. 
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so that he could add his signature at pleasure, it might be a security 
for the payment of money within s. 75 of the Larceny Act, 1861 (24 & 
25 Viet. c. 96). s 

It has been held in France that where a bill payable to drawer’s 
order was indorsed by him, though he omitted to sign it on the face, 
this was sufficient: Nouguier, § 199. 

Money and money only. — A bill must be payable in “ money * 
that is, in legal tender. 8 Therefore, an order requiring payment “ in 
good East India bonds ” 10 is not a bill of exchange. In a case in 
] 815 an order to pay “ in cash or Bank of England notes ” was held 
invalid 11 ; but now by the Currency and Bank Notes Act, 1928 (18 & 
19 Geo. 5, c. 13), s. 1 (1), (2) and (8), Bank of England notes are 
made legal tender for any amount, even in Scotland and Northern 
Ireland. As to legal tender in coin, see the Coinage Act, 1870 
(88 Viet. c. 10), ss. 4 — 6,” as amended by the Gold Standard Act, 
1925 (15 & 16 Geo. 5, c. 29). 1J Again, an order requiring the drawee 
to pay a certain sum of money and deliver up a wharf to the payee, 14 
or requiring him to pay a certain sum and take up a note for the 
drawer, is not a bill. 1 ’ So, too, an order to deliver to bearer on 
demand a certain quantity of iron is not a bill. 18 But in the United 
States it seems that an instrument which gives the holder an election 
to require something to be done in lieu of payment of money may 
be valid as a negotiable instrument. 11 As to the conversion into 
English money of bills expressed to be payable in a foreign currency — > 
for example, dollars or rupees — see s. 72 (4). 

Bills and notes under 20s. or £9.— By 48 Geo. 8, c. 88, negotiable 
bills or notes for less than 20s. were made void in England, and any 
person who issued or negotiated them was liable to a penalty not 
exceeding £20. An exception was made in favour of cheques by 

* It. v. Bowei man, [1891] 1 Q. B, 112 ; and it may be evidence of a debt which the 
drawer’s exemitoia can enforce: Lawson’s Exors. v. Watson (1907), 9 F. 1863 
(Scotland). See now the Larceny Act, 1916 (6 & 7 Geo. 6, c. 60), s. 46. Further, 
it would appear to be an inchoate instrument which could be completed by the 
drawer adding hia signature (s. 20 (1) and (2) ). 

• Bee “money ’ and “goods" compaisd, and the diifeient meanings of the term 
“currency' 1 discussed in Banque Beige v. Bambroiiok, [1921] IS, B. 821, at 
p. 326, 0. A. 

10 Buller N. P. p. 268, 

» Ex p. Imeson (1816), 2 Bose. 226; of. Btory, § 48; New York Negotiable Instru- 
ments Law, § 20 (2) and § 25 (8), and cases cited in Crawford’s edition, 
t* Bronze coins are legal tender to any amount not exceeding one shilling, silver 
ooihs to an amount not exceeding forty shillings, and gold coins to any amount, 
13 The operation of s. 1 (2) of this Act is suspended by the Gold Standard (Amend- 
ment) Aofc, 1981 (21 & 22 Geo. 6, c. 46). 

M Martin v. Chauntry (1747), 2 Stra. 1271; 98 E. B„ ; cf. Re Boyse (1886), 33 Ch, D, 
at p. 621, 

13 Cook v. Batteries (1826), 6 Cowan, New York B. 108; Story, § 48, 

H Dteon v. Bovill (1866), 3 Macq. H, L. 1. 

33 New York Negotiable Instrutnents Law, § 24, and cases cited in Crawford s 
edition. 
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28 & 24 Viet. c. Ill, s. 19. Both these Acts are now repealed, and 
consequently, except in the case of a promissory note payable to 
bearer on demand, there is now no limit to the sum for which an 
English bill, note, or cheque may be drawn. By the Bank Notes 
(Scotland) Act, 1845 (8 & 9 Viet. c. 88), ss. 16 and 20, negotiable 
bills and notes for less than 20s. are made void in Scotland, and any 
person who issues or negotiates them is liable to a penalty not 
exceeding £20, but an exception is made in favour of drafts on a 
banker for the payment of money “ held to the use of ” the drawer. 
This Act is not repealed ; but s. 17, regulating the form of notes under 
£5, is repealed by the Promissory Notes Act, 1808 — see p. 888. 

As to promissory notes to bearer on demand, see note to s. 88. 
For the twelve statutes regulating bank-notes in Scotland, and the 
fourteen statutes regulating bank-notes in Northern Ireland, see 
titles “ Bank Note, Scotland ”, and “ Bank Note, Ireland ”, in the 
Official Index to the Statutes in Force, which is published annually. 

Order not request.— -A bill is an “ order”; therefore it must in its 
terms be imperative and not precative, but the insertion of mere 
terms of courtesy will not make it precative. Thus, an instrument 
running, “ Mr. B will much oblige Mr. A by paying to the order of 
C, etc.”, was held good as a bill * 8 ; but an instrument running, 
“Please let bearer have £100 and you will much oblige me”, was 
held not to he a bill. 1 * 

Certainty required. — It is of the essence of a bill that it should be 
payable at all events. Therefore its requisites must appear on its 
face with reasonable certainty. “The reason is — and it is equally 
applicable to all negotiable instruments — that it would greatly perplex 
the commercial transactions of mankind, and diminish and narrow 
their credit and negotiability, if paper securities of this kind were 
issued out into the world encumbered with conditions, and if the 
persons to whom they Were offered in negotiation were obliged to 
inquire when these uncertain events would be reduced to a certainty. 
And hence the general rule is that a bill of exchange always implies 
a personal general credit not limited or applicable to particular cir- 
cumstances and events which cannot be known to the bolder in the 
general course of its negotiation.” i0 Of the certainty required as to 
the drawee, see s. 0; as to the payee, s. 7; as to the sum payable, s. 9. 

Conditional Instruments, — A bill drawn payable in the common 

“ } V,bh ( 179ft b 1 Esp. 129; 170 E. B. ; of. R. v. Eliot (1784), 1 Leach 

C. G. 828; 188 E. R. The common form of a French bill runs " \l ooue pleura 
payer ", 

19 tittle v, Blackford (1828), 1 M, & M. l7l; of. Hamilton v. Spoltiswoode (1849), 
4 Esch. 200, 164 E, R,, where the document ran, “ We authorise you to pay 
®* Story, | 48; of. Carlo* y. Fancourt (1794), 5 T. E. at pp. 486, 487; 101 E. R, 
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form, “as per advice”, is not conditional 21 ; but a bill payable so 
many days after the arrival of a certain ship is conditional, and 
invalid, for the ship may never arrive 22 ; and the expression of an 
executory consideration on the face of a note may perhaps make it 
conditional . u A demand draft on a bank payable on condition that 
a receipt form on the draft be duly signed is conditional. 21 As to 
instruments payable on a contingency, see further s. 11 (2), and 
ss. 78 and 88. There is this distinction between a bill and a note. 
A bill may not be drawn conditionally, and a note may not be made 
conditionally; but a bill may be accepted conditionally: see s. 10. 
Either a bill or note, unconditional in its origin, may be indorsed 
conditionally: see s. 88. Again, a bill or note unconditional in form 
may, as between immediate parties, be delivered conditionally: see 
s. 21 (2). 


Particular fund. 

(8) An order to pay out of a particular fund is not 
unconditional within the meaning of this section ; but an 
unqualified order to pay, coupled with (a) an indication of 
a particular fund out of which the drawee is to reimburse 
himself or a particular account to be debited with the 
amount, or (b) a statement of the transaction which gives 
rise to the bill, is unconditional.*’ 

Illustrations 

The following are invalid , namely, as bills or notes to pay (say) A100: — 

1. out of the money in your hands belonging to the X Company 26 ; 

2. out of the money due from. X as soon as you receive it 27 ; 

3. out of the money arising from my reversion when sold 23 ; 


21 Story, § 65. See effect of “ advice ” theie considered. 

22 Palmei v. Pratt (1824), 2 Bing. 186; 180 B. E. As to ft note payable " as per 
agreement ”, see Jury v. Barker (1858), E. B. & E. 459; 120 E. K. 

33 Drury v. Macaulay (1846), 16 M. & W. 146; 163 E. B. (promissory note). If, at 
least, the payment is conditioned on the performance of the consideration; in this 
case, the staying of all further pioceedings. 

23 Damns v. London and S. W. Bank, [1900] 1 Q. B. 270, 0. A. ; distinguished 
Nathan v. Ogdens, Ltd. (1906), 98 L, T. 563, and 94 L. T. 126, C A., where 
the signing of the receipt was not made an express condition. It was not a 
qualification of the direction to the drawee to pay, but a mere direction to the 
payee aB to the method of indorsing the cheque. See the question further dis> 
cussed, London and Montrose Shipbuilding Co. v. Barclays Batik (1926), 31 Com. 
Cas. 67, at p. 78; reversed on facts, not law, p. 182, 

2 ’ Cf. New York Negotiable Instruments Law, § 22, and caseB cited in Crawford's 
edition. 

23 Jenney v. Herle (1723), 2 Ld. Baym. 1861; 82 E. E. 

a» Dawkes v. Lord Delorains (1771), S "Wils. 287; 2 W. B, 782 ; 96 E. R, 

23 Carlos v. Fancourt (1794), 6 T. B. 482; 101 B, B., Ex. Ch. ; Sill v. Salford 
(1801), 2 B. k P. 418; 126 E. R„ Ex. Ob. 
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4. out of the moneys, now due, oi hereof tei to become due, to me nndei Hie 
will of my late father, and before making any payment to me thcieout. 20 

Although the above instruments are not bills or notes they may be a 
valid equitable assignment or effective mandate for payment which 
when carried out by the addressee give him rights or an effective 
discharge against the author of the instrument. 

The iollowing are valid, namely, orders or promises to pay (say) 42100 • — 

6. as my quarterly hall-pay due Febiuoiy 1 by advance 21 ; 

6. being a portion of a value a9 under, deposited in security for the payment 
hereof 22 ; 

7. on account of moneys advanced by me foi the X Company 3,1 ; 

8. against credit No. 20, and place it to account, as advised per X & Co. 34 ; 

9. which you will please eliaige to my account, and credit according to a registered 
letter I have addreBbed to you 33 ; 

10. bill drawn against shipment of cotton running “ and charge the same to 
account of 100 R. S. M. L. bales cotton " 36 

See the English and American authorities up to 1874 reviewed in 
Munger v. Shannon 

Pate, place, and value. 

(4) A bill is not invalid by reason — 

(a) That it is not dated ; 

(b) That it does not specify the value given, or that 
any value has been given therefor; 

(c) That it does not specify the place where it is drawn 

or the place where it is payable. 

Date, — Though an undated bill may be valid, it is irregular to issue 
it undated. As to filling in the date in the case of an undated bill or 
acceptance, see ss. 12 and 20. The alteration of the date is a material 
alteration: s. 64 (2). Undei the continental codes it is essential that 
a bill should be dated. As to the effect of this conflict of laws, see 
s. 72 (1). 

Old and new style. — It is believed that all countries, even those in 
which the Greek Church prevails, use the new style, or Gregorian 
calendar : see p. 86. As to bills payable after date, drawn in a 
country where the old style prevails, see note to s, 72 (5). 

-as Fisher v. Calvert (1870), 27 W. R. 801. 

32 Buck v. Hobson (1878), 3 Q. B. D. 086; Fisher v. Calvert (1879), 27 W, R. SOI; 
see, too, G?pn v. Hood (1860), 1 De <3. F. Sc J. at p. 348 ; 45 33. R., aa to this 
distinction, and passim, Peroival v. Burnt (3886), 29 Ch. D. 128. Of. North and 
S. Insae, Carp. y. Not. Prom Bank, [1986) 1 K. B, 828. 

31 Maoteod v. 8 nee (1728), 2 Btia. 762 ; 98 E. R. 

32 Haussoullier v. Hartsinck (1798) , 7 T. R. 788 j 101 E. R. 

33 Griffin v, Weatherly (1868), 3b. B. 8 Q, B, 758. 

34 Of. Bonner v. Johnston (1871), 3b. R. a H. I», 167. 
a* Re Bays* (1886), 88 Ch, D. 612. 

Guaranty- Trust Co. of New York v, Hannay (1918), 28 Com, Cos, 899, C. A.; 
[1918) 52 K. B. 628, C. A. [forged bill of lading). 

47 (1874), 81 New York B. 261; and see the later oases in New York reviewed by 
Bickford, I>J., in Guaranty Trust Co. of New York r, Hannay (1918), 28 Com. 
Cas, 899, C. A.; [1918] 2 K. B. 642, C. A. 
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Statement of value,- — In England it is usual to insert in the bill 
either a statement of the value, or the words “ value received but 
this has long been held not to be essential) 38 for the law raises a prime t 
jacie presumption of consideration. In the case of an accepted bill 
payable to drawer’s order, the words “ value received ” mean value 
received by the acceptor 3 ® ; while in a bill payable to a third party, 
they mean prima facie value received by the drawer. 4 ® Whether a 
bill expresses that value has been given or not, extrinsic evidence 
is admissible between immediate parties and those in privity with 
them to impeach the consideration, and show its absence, failure, or 
illegality. 41 The contracts arising on a bill are contracts in writing. 
Subject, then, to the provisions of s. 21 (2), parol evidence is not 
admissible to show that a bill was given in pursuance of an agree- 
ment inconsistent with its terms. 1 * Thus a note expressed to be 
given “ for commission for business transacted ” is, in an action by 
payee against maker, evidence that the payee never earned his com- 
mission. 43 Parol evidence would not be admissible to vary the time 
of payment, or otherwise to contradict the terms of the instrument 
as interpreted by the law merchant : see p. 50. 

Under some of the foreign codes it is essential that the nature of 
the consideration should in general terms be stated in the bill. 44 As 
to the effect of this conflict of laws, see s. 72 (1). 

Place of making. — It is usual and convenient to state in a bill the 
place where it is drawn. It is doubtful whether an alteration of the 
place of payment is a material alteration within the meaning of s. 64, 
unless the alteration changes the bill or note from an inland bill or 
note into a foreign one. 43 By the Bank Notes (No. 2) Act, 1828 
(9 Geo. 4, c. 65), a penalty is imposed on the issue or negotiation in 
England of bills (other than cheques) or notes payable to bearer on 
demand for less than £5, which are made or purport to be made “ in 
Scotland or Ireland or elsewhere out of England 

Place of payment. — It seems that a bill may state an alternative 
place of payment. 43 Where a bill is made payable elsewhere than 

a? Hatch v. Trayes (1840), 11 A. & E. 702; 113 E. A. 

** Highmore v. Primrose (1816), 6 M, & S. 86; 105 E. B. 

Grant v. Da Costa (1815), 3 M> & S. 851; 106 E, R. 

41 Abbott v. Hendricks (1840), 1 M, & Or. 781; 183 E. B.; of. Thompson v. CHabley 
(1886), 1 M.4W. 212; 150 E. B. ; Abrey v. Cmx (1869), L. B. 5 C. P. 87. 

4S Bidmtt v. Bristow (1880), 1 Or. & J. 281 ; Poster v. Jolly (1886), 1 C. M, & B. 703 ; 
Young v. Austen (I860), L. B. 4 C. P. 558; Hill v. Wilson (1873), 42 L. S, 
Oh. 817; L. R. 8 Ch, App. 888. 

« Abbott v, Hendricks (1840), 1 M. & Gr. 701; see at p. 790; 183 E. B. 

44 French Code de Commerce, Art. 110; but see now the law of February 8, 1922, 
abrogating this rule; Netherlands Code, Art. 100; as to false statement of value 
audits effects (supposition de valeur), see Nougnier, §§ 282, 288. 

« Koch v. Dicks, [1988] 1 K. B. 807. 

44 Beeching v, 0 nicer (1810), Holt N. P. C. 313; 171 B, B. ; cf, Pollard v. H ernes 
(1808), 3 B. & P. 885; 127 E. R.; note payable in London or Paris at holder'# 
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at the residence or place of business of the drawee, the bill is said to 
be “ domiciled ” where payable. As to presentment for payment 
when no place of payment is specified, and the address of the drawee 
is not given, see s. 45 (4). By French Code, Art. 110, Italian Code, 
Art. 251, and German Exchange Law, Art. 4, the place of payment 
must be stated. 

Inland and foreign bills. 

4. (1) An inland bill is a bill which is or on the face of 
it purports to be (a) both drawn and payable within the 
British Islands, or (b) drawn within the British Islands 
upon some person resident therein. Any other bill is a 
foreign bill. 

For the purposes of this Act “ British Islands ” mean 
any part of the United Kingdom of Great Britain and 
Ireland, the Islands of Man, Guernsey, Jersey, Alderney, 
and Sark, and the islands adjacent to any of them being 
part of the dominions of Her Majesty. 

(2) Unless the contrary appear on the face of the bill the 
holder may treat it as an inland bill. 


IlXUSTBATIONS 

1. A bill is diawn in Liverpool on a raei chant in London. It ia accepted payable 
jn London, but is indorsed m Fans. This is an inland bill. 41 

2. A bill is drawn in Liveipool on B, who resides in London. B accepts it payable 
in Pans, This is an inland bill. 

3. A bill la drawn in London upon a merchant in Brussels, payable in London, 
and w accepted. This is an inland bill. 4 ® 

The distinction between an inland and a foreign bill is this: A 
foreign bill, if dishonoured, must be protested, whilst an inland bill 
need not be: see s. 51. But if any party to a bill is resident abroad, 
it should, as a matter of prudence, be protested for the purpose of 
recourse against him in his own country. By s. 45 (4), where no 
place of payment is specified in a bill, it is payable at the address 
of the drawee. On the measure of damages when a bill is dishonoured 
abroad, see s. 57 (2) ; as to conflict of laws, see s. 72. 


option. For an example of a Mexican Treasury note payable at holder’s option 
in London or Few Tfork, see Speyer Bros. v. Inland Revenue, [1907] 1 K. B, 246, 
247, C. A. 

« Sea s. 72 (2); and of. Label v. Tuektr (1867), L. B. 8 Q. B. 77. 

*♦ Cf, Amnet v. Clark (1885), 2 C. M, & B. 468; 149 E. R„; and s. 72 (8). If the 
bill ware not drawn payable in London, it would in its origin be a foreign bill, 
and would, presumably, continue so, though subsequently accepted payable in 
London. 
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Sub-s. (1) reproduces the effect of the repealed 19 & 20 Viet, 
c. 97, s. 7, with the addition of the words “ or on the face of it 
purports to be Sub-s. (2) is new. The result appears to be that, 
though a bill purports to be a foreign bill, the holder may nevertheless 
show that it is in fact an inland bill for the purpose of excusing pro- 
test; while if it purports to be an inland bill, though really a foreign 
bill, he may treat it, at his option, as either. A bill drawn in or on 
the Irish Free State, it seems, is now a foreign bill, and must be dealt 
with accordingly. That State no longer forms part of the United 
Kingdom. 

Stamps. — This section does not affect the provisions of the Stamp 
Act, 1891, which are saved by s. 97 (8). For stamp purposes any bill 
drawn or made out of the United Kingdom — for example, a bill drawn 
in the Isle of Man — is a foreign bill : see pp. 851, 852. As to a foreign 
note, see s. 89 (4). As to the stamp arrangement between the Irish 
Free State and the British Revenue authorities, see p. 867. As to 
Northern Ireland, see s. 29 of the Government of Ireland Act, 1920 
(10 & 11 Geo. 5, c. 07), and notes on p. 842. 

Effect where different parties to bill are the same person. 

5. (1) A bill may be drawn payable to, or to the order 
of, the drawer; or it may be drawn payable to, or to the 
order of, the drawee. 49 


IiuismvnoN 

A bill m the form "pay to Older” is signed by the diawei and indorsed by 

biro. This is a bill payable 1o drawer's order, as if it ran "pay to my order ”. 40 

A bill is sometimes drawn in the form “ Pay to your own order ”, 
when the drawee acts in two different capacities — for example, if he 
be in business on his own account, and also agent for some other person 
interested in the bill.” In such case, it is clear that the instrument is 
not a bill which can be enforced until the drawee has indorsed it 
away.’® So, too, when a customer wishes to get cash from his 
bankers over the counter, he sometimes draws a cheque in the form 
“ Pay yourselves 

Drawer and drawee 6ame person or firm. 

(2) Where in a bill drawer and drawee are the same 

* s New York Negotiable Instruments Law, § 27. 

Chamberlain v. Young, [18981 2 Q. £. 206, C. A. Sei gu., per Lord Esher and 

Bowen, L.J., if the instrument had mn " Pay to or order ". Cf. North and S. 

Insurance Dorp v, National Prov. Bank, [1986] 1 K. B. 328. 

41 8ee Holdsworth v. Hunter (1830), 10 B. & C. 449; 109 E. R. ; Witte v, WilUams 
(1878), 28 Amer, R. 294; Pardesmis, § 389. 

M Cf. R, v. Bartlett (1841), 2 M. & S. 862, 174 E. R, 

C.B.E. 2 
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person, or where the drawee is a fictitious person or a person 
not having capacity to contract, the holder may treat the 
instrument, at his option, either as a bill of exchange 
or as a promissory note. 1 

IrMJSiJHlIONS 

1 A him < nines on business in London and Livci pool Tlia London house di iw 
a hill on the Liveipool house The lioldoi may tieat it as a note made by the 
London house payable 111 Liveipool, and ll it be not paid the omission to give notice 
of dishonom lo the London house is lmiuaknal 1 

2 A diaws a bill on B and negotiates it awa\ , B is a fit litmus person The holder 
may treat the bill as a note made In A He need not piove presentment 01 give 
notice of (lishonoui > 

3 The directors of a joint slock company diaw a bill in tho name of the company, 
addiessed 1 To the Cashiei " The holdei may tieat it as a note by the company 11 

By 3. 2, “ person ” includes a body o! persons, whether incor- 
porated or not. For purposes of proof in bankruptcy, where drawer 
and drawee are the same person or firm, the instrument can only be 
treated as a note; that is to say, there cannot, in such a case, be two 
proofs against the same estate.” For fictitious payee, see s. 7 (8). 
As to persons “ not having capacity to contract ”, see s. 22. As to 
fictitious drawer, see s. 55 (2). By s. 4] (2), presentment for accept- 
ance is excused where the drawee is a fictitious person or a person not 
having capacity lo contract by bill. By s. 46 (2), presentment for 
payment is excused where the drawee is a fictitious person. By 
s. 50 (2), notice of dishonour is dispensed with as regards the drawer 
where drawer and drawee are the same person, or where the drawee 
is a fictitious person or has no capacity to contract; and as regards 
an indorser where the drawee is a fictitious person or has no capacity 
to contract, and the indorser was aware of the fact at the time he 
indorsed the bill. If both drawer and drawee are fictitious persons 
the bill might, perhaps, be treated as a note made by the first indorser. 

Address to drawee. 

6. (1) The drawee must be named or otherwise indicated 
in a bill with reasonable certainty.’ 8 


si New York Negotiable Instruments Law, $ 214 

** Mtller v Thompson (1841), 3 M & Or. 576; 183 E E ; Fairchild v. Oqdensbuigh 
By. (1867) , 16 N. Y 337; Capital and Counties Bank v Gordon, [1008] A. C 240, 
at p. 280, H. If.; cf. German Exchange Law, Art, 6; Willans \ Ayeis (1877) , 
3 App Oas 138, P. C.; Be Commercial Bank of South Australia (1887), 30 
Cb. U at p 325 

*’ Smith v Bellamy (1817), 2 Stalk 223 

** Allen v. Sea, Fire and Life Aiiurance Co. (I860), 0 C B 674 187 E. E. 

31 Banco de Portugal v. Waddell (1880), 6 App. Cas. 161, H L ; see s. 97 (1), 
saving bankruptcy laws 

sa Ct. Peio v. Reynolds (1664), 9 Exch, 410; 166 E. B.; and 11 Exch. 418; 166 B E , 
Es. Ch.; New York Negotiable Instruments Law, § 20 (6) 
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lLLDSirAHONS 

1 Instinment in the foim oJ a bill, but addiessed to no one 11 vvutcs an 
acceptance tbeicon This is not a bill, and B is not liable as an acceptoi u , but he 
may be liable as the makei of o note *■" 

2 Instiument in the form ot a bill payable to diawoi'a older, not containing the 
name of a diawee, but expiessed to be payable 1 at No 1, Union Sheet London ’ 
B, who lives there, accepts it This is a bill (since the dtawer wa-> indicated m 
the bill with reasonable ceitainly), and B is liable as acceptoi 01 

8 Instiument in the foim of a bill Wheie the addiesa to the diawee should be 
aie the woids at Messrs B & Go ’ This is a bill addiessed to B S Co r2 

For fictitioub drawee, see s. 5 (2). The question raised in Illustra- 
tion 2 has arisen also in Scotland and in France, and has been decided 
in the same way. 01 Speaking of the indication of the drawee, 
Story, J., says: “ This seems indispensable to the rights, duties, and 
obligations of all the parties, for the payee cannot otherwise know 
upon whom he is to call to accept and pay the bill; nor can any other 
person know whether it is addressed to him or not, and whether he 
would be justified in accepting and paying the bill on account of the 
drawer”. 14 As to filling up material blanks. Bee s. 20. 

Several drawees. 

(2) A bill may be addressed to two or more drawees 
whether they are partners or not, but an order addressed 
to two drawees in the alternative, or to two or more 
drawees in succession, is not a hill of exchange. 00 

By s. 19 (2), the acceptance of some one or more of several drawees, 
but not of all, is a qualified acceptance. Though a bill may not be 
addressed to two drawees in succession, or in the alternative, it may 
name a drawee in ease of need (s. 15); but his status is wholly different 
from that of an ordinary drawee. Alternative or successive drawees 
would give rise to difficulty as to the recourse if the bill were dis- 

89 Peto v. Reynolds, supra, of -Edia v Bwy (1827), 8 B. & 0 488, 108 B JEt. In 
Mason v. Lack (1929), 45 T L. E 868, Illustration I was criticised on the ground 
that Peto v Reynolds is not strictly an authority for it Nevertheless, 
Humphieys, J , accepted the illustration as good law and applied its principle 
when he held that since the alleged bill had neither a diower noi drawee named 
in its ordm to pay, the acceptance by Lack constituted a liability as the maker of 
a note and not as the acceptor of a bill See p 44 
80 Fielder v. Marshall (1881), 80 L J 0. P. 168, Mason v Lack (supra), Haseldme 
v. Wmstanley , [1986] 2 K. B. 101, wheie the name of the defendant who accepted 
Was than put on the bill as drawee in place of the drawer's name which had been 
inserted by mistake. Horrddge, J (without any logical justification, it is sub- 
mitted), impaled the defendant on the horns of a dilemma, in* , that the defendant 
was liable either as acceptor of a bill oi as maker of a note 
si Gray v. Milner (1819), 8 Taunt. 789; 129 3). E 
os Shuttleuiorth v. Stephens (1808), 1 Camp. 407; 170 B. K. 
o* Thomson (2nd ed), p. 46; Nouguier, § 181. 
oo Story on Bills, § 68. 

«* Cf, Jackson v Hudson (1810), 2 Camp, at p 448; 170 E. E " Theie cannot be 
a series of acceptors"- New York Negotiable Instruments Law, § 212 
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honoured. This difficulty does not arise in the case of a note; conse- 
quently the makers of a note may be liable jointly, or jointly and 
severally, according to its tenour (s. 85), while the acceptors of a bill 
can only be liable jointly. A note payable in the alternative by one 
of two makers is invalid. < '“ Under the continental codes there may 
be an " aval ” on a bill for the acceptor: see note to s. 56. 


Certainty required as to payee. 

7. (X) Where a bill is not payable to bearer, the payee 
must be named or otherwise indicated therein with reason- 
able certainty. u 

Cheques are commonly drawn payable to bearer, bills but rarely so. 
“ A bill of exchange ”, says Story, J., “ ought to specify to whom 
the same is payable, for in no other way can the drawee, if he accepts 
it, know to whom he may properly pay it, so as to discharge himself 
from all further liability ” : Story, § 54. “ Therefore, the document 
is futile, because the company says ‘ Pay to our order ’, and it has 
not given any order as to the person to whom payment should be 
made.” l,s Where there is a difficulty in establishing the identity of 
the payee or indorsee because of some ambiguity in the name used 
to describe the payee or indorsee the criterion is the intention of the 
drawer or indorser. “But it is the intention of the indorser that 
matters, and the indorser intended it to go to the company which 
would actually cash the cheque ** (Goddard, J.).* 9 
The continental codes prohibit bills drawn payable to bearer, but 
admit the indorsement in blank of bills payable to drawer's order. 

Evidence of identification . — Extrinsic evidence is admissible to 
identify the payee when misnamed, or when designated by description 
only, but not to explain away an uncertainty patent on the bill. ro 
Thus, if a bill is payable “ to the order of the Treasurer of Portugal ”, 
evidence is admissible to show that C was the treasurer when the bill 
was issued 71 ; and if a bill is payable “ to the order of J. Smythe ”, 
evidence is admissible to show that T. Smith is the person intended 
to be described thereby. 73 But if a bill be drawn in the form, 

»* Ferris v. Bond (1821), 4 B. & Aid. 679; 106 E. R. 

61 Of. New York Negotiable Instruments Law, § 27 (6). 

** Per Branson, J., Britannia Lamp Works v. Mandler A Bo., [1989] 2 A. E. R. 469. 
at p. 473. 

** Bird A Bo. v. Thai, Cook £ Son , where the cheque was indorsed to Thos. Cook 
A Son, Ltd., when it was in fact paid to Thomas Cook A Son, Ltd, 

Soars# v. Glyn <1846), 8 Q. B. 24. Ex. Oh.: 115 E, E, 
n Ibid.; of. Holmes r. Jacques <1866), L. R, 1 Q. B. 376. 
w Willie v. Barrett 0816), 2 Stark. 29; 171 E. R.s Jacobs v. Benson (1866), 39 
Maine B. 132, 
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“ Pay or order ”, evidence is not admissible to show that C was 

intended to be the payee. 7,1 A bill payable “ to order ”, and 

indorsed by the drawer, is payable to drawer’s order 71 : see s. 5 (1). 
But where a document in the form of a cheque was drawn “ pay cash 
or order ”, it was held not to be a cheque since cash cannot be 
described as a “ specified person ”, and no payee was therefore named 
or otherwise indicated; the words “or order” had no meaning in 
their immediate context. 7 ’ As to filling up the blank by inserting 
a payee’s name, see s. 20. In a Scots case, an instrument running, 
“Received from C the sum of £80 payable on demand”, and signed, 
was held to be a note payable to C 7(1 ; and in a New York case a note 
payable “ to the order of the indorser ” was held good as being 
payable to any holder who might indorse it. 77 By s. 82 (4), where 
the payee is wrongly designated or his name is misspelt, he may 
indorse the bill as therein described, adding, if he think fit, his proper 
signature. 

Alternative payee or offioe Holder. 

(2) A bill may be made payable to two or more payees 
jointly, or it may be made payable in the alternative to one 
of two, or one or some of several payees. A bill may also 
be made payable to the bolder of an office for the time 
being. 78 

This sub-s. materially alters the previous law. Before its enact- 
ment a hill drawn payable to the “ treasurer for the time being ” 
of a society was void for uncertainty 79 ; so, too, was a bill drawn 
payable “ to the order of T. Smith or S. Jones ”, unless there was 
apparent community of interest. 90 

73 fl. v. Randall (1811), R, & E. 195. But Exolsequer bills in this form are deemed 
to be payable to bearer: Woolcey v. Pole (1820), 4 B. & Aid. 1; 106 E. B. 
Treasury bills and Council of India bills, too, are sometimes issued in this form. 
See form of 'Treasury bill, p. 031. 

74 Chamberlain v. Young , [1898] 2 Q. B, 206, C. A.; and of. Dann v. Sherwood 
(lm), 11 T. £i. E. 211. 

M North and S. Inm Oorp v, Nat. Prop. Ranh, [1986] 1 K, B. S28, applying Grant 
v. Vaughan (1764), 33 Burrow 1516, whete a bill payable to Hbip Fortune was 
eaid by Lord Mansfield and 'Wilmot, J. , to be payable to no person, but since the 
words “ or bearer ” were added it was held to be a bearer order. 

73 Thorburn on Bills, p, 86: M'Cubbm v. Stephen (1866), 18 D. 1824, as cited in 
Tborbum. 

77 United States v. White (1841), 2 Bill E. 59. 

78 New York Negotiable Instruments Law, § 27, aud cases cited in Crawford's 
edition, 

79 Come v. Sterling (1856), 6 E. & B. 838; 119 E. R., Ex, Ch.; Tates v, Nash 
11860), 29 L. J. C. P. 806. 

89 Manckenhagen v. Blundell (1819), 2 B .Sc Aid, 417; 106 E. R. ; cl. Holmes v. 
J cogues (1866), L. R. 1 Q. B, 876, and Watson v. Evans (3863), 32 L. 6. Ex. 187, 
where the instruments were Upheld. 
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Fictitious payee. 

(8) Where the payee is a fictitious or non-existing person 
the bill may be treated as payable to bearer. 

Illustrations 

1. A diawb a bill payable to C's ordei. 0 is a fictitious peison. The diawee 
accepts in lgnoianco ot this fact. A then indorses the bill in blank in C’s name, 
and discounts it with D, who knows tho oucumstances, D, before the Act, could not 
recover tiom the acceptor 81 , but since the Act it seems he could. 

2. A bill purporting to be diawn by A and to have been indorsed in blank by C, 
the payee, is accepted supra piotest for the bonoui of the drawer. It turnB out that 
A'b signatuie was forged, and that C was a fictitious person. The acceptoi for 
honour is estopped fiom setting up these tacts if the hill is in the hands of a holder 
in due couise and it must bo tieated as payable to bearei. 82 

3. By airangemeul between the mdorsoo and acceptor a bill is diawn and mdoiBed 
m the name ot a deceased person The mdoisoe can recovci from the acceptor. 88 

4. A bill puipoitmg to be drawn by A to the order of C & Co., and to be indorsed 
by them, is accepted by the drawee payable at his bankeis’. The bankers pay it at 
maturity. A is a correspondent ot the acceptor's, who often draws bills m favour 
of C & Co. It turns out aftei wards that the names and signatures of the drawer 
and payees wcie forged by a clerk ot the acceptor’s, who obtained the money. In 
these circumstances C & Co. are fictitious payees, and the bankers can debit the 
acceptor’s account with the sum so paid. 81 

5. A clerk in the account blanch, by false pietences, induces the plaintiff, his 
employei, to draw cheques in favoui of B, a fictitious person, who he alleges has 
done woik for the firm He then forges an indorsement m B’s name, and negotiates 
the cheques to the defendant for value. The bankers pay the defendant. The 
plaintiff cannot recover the money so paid from the defendant. 85 

6. A dork to a firm of market salesmen draws up, according to custom, a series 
of cheques payable to customers of the firm, and gets one of the partners to sign 
them. Instead of posting the cheques to the payees, he forges their signatures, and 
cashes them Irani time to tune with a tradesman with whom he deals. The cheques 
are collected by the tradesman's bank. The drawers of the cheques can recover the 
amount thereof from the tradesman, for the payees were not fictitious. 80 

7. A is induced by X to diaw a cheque m favour of C, whom X fraudulently 
represents as having certain shares which A wisheB to acquire. C has no such 
shares, and X, instead of forwarding the cheque to him, forges his name and pays 
the cheque in to his own bankers, who receive the amount. A, the drawer, can 
recover the amount from the bankors, for C is not a fictitious payee, although the 
details about him and bis propeity were fictitious. 87 

8. X fraudulently alteia the payee’s name on a cheque, and indorses it in the 

81 Hunter v. Jeffery (1797), l’eake Ad. Oas. 146; 170 E. B. ; aliter, if the acceptor 
knew the facts: Gibson v. Mine l (1791), 1 H. Bl. 569; 126 E. B., H. L.; Gibson 
v. Hunter (1794), 2 H. BL 288; 126 E. B. ; of. Vagliano v. Bank of England 
(1889), 23 Q. B. D. at p. 258, where the cases are reviewed. 

88 Phillips v. im Thant (1865), 18 0. B. (n.b.) 694; 144 E. R., on demurrer; see 
same case, L. B, l C. P. 463, on evidence. 

85 Ashpitel v. Bryan (1863), 32 L. T. Q. B. 91; affirmed by Es. Ch. 88 L. J. Q. B. 

828; ef. Vagliano v. Bank of England (1889), 28 Q. B. D. at p, 260, C. A. 

88 Bank of England v. Vagliano, [1891] A. 0. 107, S. li., reversing Vagliano v. 
Bank of England (1889), 28 Q. B. D. 243 , 0. A. See this case discussed by the 
author, 7 L. Q. B. 216, and bv Mr. Bntterwortb, 10 li. Q, B. 40; Paget on 
Banking, 2nd ed., pp. 48—53. See below, al p, 24. 

** Glutton v. Attenborough, [1895] 2 Q. B. 707, C, A.; affirmed ibid., [1897] 
A. O. 90, H. L, 

88 Vinden v, Hughes, [1905] 1 X. B. 795 ; followed in an Irish case, Town Advance 
Go. v. Provincial Sank of Ireland, [1917] 2 Ir. B. 421. 

87 North and South Wales Sank v, Macbeth, [1908] A. O. 137, H. L., affirming 
Macbeth v. N. and S. Wales Bank, [1908] 1 K. B. 18, O. A. 
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alteied name to D, who tatce it m good faith. The payee is not fictitious, and I) 
cannot leoovet tiom the diawci since the altoiation in the cheque cannot make a ieai 
pajee fictitious . 88 But if the fraudulent alteiation had been made by the drawei's 
clerk before the drawet signed the cheque it might well have been otheiwiae 85 

An instalment in the ionn oi a c he quo payable to " cash ”, is not a bill payable 
to a fictitious peison, since “ cash ” cannot be a puson, but it is a document payable 
to beaier . 40 

This sub-s, was inserted in committee in place of a clause working 
out in detail the effect of the eases. The words “ or non-existing ” 
seem superfluous; but they were intended to cover the case given 
in Illustration 8. The New York Negotiable Instruments Law, § 28, 
provides that an instrument is payable to bearer “ when it is payable 
to the order of a fictitious or non-existing person, and such fact was 
known to the person making it so payable ; or when the name of the 
payee does not purport to be the name of any person ”, e.g., when 
a cheque is drawn in the form “ Pay Cash ” or “ Pay Sundries ”, 

Before the Act it appears that even a holder in due course could 
enforce a hill which he held under the indorsement of a fictitious 
person, only against parties privy to the fiction; “ the exception that 
bills drawn to the order of a fictitious or non-existing payee might 
be treated as payable to bearer was based uniformly upon the law 
ol estoppel, and applied only against the parties who at the time they 
became liable on the bill were cognisant of the fictitious character 
or non-existence of the supposed payee ”.® 1 

The Act has swept away the former qualifications, and now any 
holder who could recover if the bill were drawn payable to bearer 
can recover if it be payable to a fictitious payee. When a bill is 
payable to the order of a fictitious person it is obvious that a genuine 
indorsement can never be obtained, and in accordance with the 
language of the old cases and text-books the Act puts it on the footing 
of a bill payable to bearer. But inasmuch as a bill payable to one 
person, but in the hands of another, is patently irregular, it is clear 
that the bill should be indorsed, and perhaps a bona fide holder would 
be justified in indorsing it in the payee’s name. It might have been 
better if the Act had provided that a bill payable to the order of a 
fictitious person might be treated as payable to the order of anyone 
who should indorse it, or, in other words, as indorsable by the bearer. 
Though the bill may be payable to bearer, it is clear that a holder 
who is party or privy to any fraud acquires no title. What the Act 
has done is to declare that the mere fact that a bill is payable to a 
fictitious person shall not affect the rights of a person who has received 
or paid it in good faith. 

88 Goldman v. Cox (1924), 40 T. Tj. B, 744, C. A. 

80 Cf. Vinden v. Hughes, supta. 

50 North and S, Insce. Corp. v. Nat. Proo. Batik, [19361 1 K. B. 828. 

41 Vagliano r. Bank of Bngland (1889), 28 Q. B, D. 248, at p. 260, pe> Bowen, L.J.. 
reviewing the cases Story on Bills, §§ 66, 200. 
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Vagliawo‘8 Case, cited in Illustration 4, gave rise to a great conflict 
of judicial opinion as to -whether C & Co. were fictitious payees. 
The Courts below held that, inasmuch as there was a real firm of 
C & Co., the payees were not fictitious; but according to the judg- 
ment of the majority of the Lords, C & Co. were fictitious payees, 
and for this reason — the bill was a forgery throughout, and the real 
C & Co. never were, and never were intended to be, the payees. If 
by any means they had obtained the bill, they would not have been 
entitled to it, and their indorsement could have conveyed no title 
against the supposed drawer whose name was forged. It was as if 
the forger had inserted the first name he came across in a directory.’-* 
It is submitted by the present editor that the test of the fiction or 
reality of a payee is not absolute ; indeed, it cannot be absolute, but is 
relative to the knowledge and intention of the author of the instru- 
ment. This means (other than where the drawer’s signature is forged 
or where the drawer is also fictitious) the drawer; in those other cases 
it means the forger of the signature or the manufacturer of the name. 
It seems more than probable that nearly every combination of names 
(even some which seem the most fantastic) put together however 
casually or with whatever ingenuity in the hope of achieving the 
unique will find some individual so called; every bullet has its billet. 91 

The signature of a fictitious person must be distinguished from 
(a) the forged signature of a real person, and (b) the signature of a 
real person using a fictitious name — for instance, John Smith may 
trade as “ The Birmingham Hardware Co. ”, and sign accordingly. 91 
If a person, with intent to defraud, signs a bill in a fictitious name, 
be may thereby make a false document and so be guilty of forgery : 
see Forgery Act, 1913 (8 & 4 Geo. 5, c. 27), s. 3. 

S, 84 (8) applies the provisions of the Act relating to a payee (with 
the necessary modifications) to an indorsee under a special indorse- 
ment. As to the estoppels which bind an acceptor as such, see 
s. 54 (2); and as to the estoppels binding a drawer or indorser as such, 
see s. 55. For estoppel by negligence, see note to s. 24. 

Before the Act, it was held that where a bill was drawn payable to 
a deceased person in ignorance of his death, his personal representa- 
tives might enforce the bill, and there is nothing in the Act to derogate 
from this ruling . 93 

In France the insertion of a fictitious payee constitutes a supposition 

** Bank of England Vaghano, [1891) A. C. 107, H. L., Judgment of Lord 
Hersehetl ; and see- judgment of Lord Esher in Court below , 23 Q, B. J>, at p. 2 17, 
and 7 L, Q. R. 216 and 10 JL, Q. R. 40. 

** Of. Hullon it Co, v, Jones, (19101 A. C. 20 (the tost of applicability of a defama- 
tory statement to on individual has in the not unreasonable interpretation of 
those to whom the statement is published), 

M See, too, Schultz v. Astley (1836), 2 Bing, N. C. 544 j 182 E. It , where Thomas 
-Wilson Richardson drew ft bill as Thomas Wilson. 

*» Murray v. East India Co. (1821), 5 B. & Aid. 204; 106 E, R. 
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dc uoin, which avoids the bill in the hands of any party with notice 
thereof.' 1 " Under most of the continental codes it is expressly pro- 
vided that the payer (acceptor or his banker) is not bound to verify 
the genuineness of the indorsement 9 '; the reason being that he has 
no means of doing so. 

What bills are negotiable. 

8>. (1) When a bill contains words prohibiting transfer, 
or indicating an intention that it should not be transferable, 
it is valid as between the parties thereto, but is not 
negotiable. 

Illustiutioxs 

I. A bill is diawn, “ Pay this first ol exchange to the order of C only ”, and is 
fluffier crossed “ Not negotiable ”, It la cot negotiable and therefore an action by 
I) as holder and indoisee fails since the bill was incapable of being tian started to 
bun.™ 

2 A note ie diawn in the foim, " I promise to pay C only ”. It is not negotiable 

3. A draws a cheque, making it payable to C or order, and ciosses it "Account 
of C, National Bank, Dublin ", C indorsee it and sends it to his bankers (the 
National Bank), who cicdil him with the amount. The bankers can maintain an 
action agamBt A, the drawei, if the cheque is stopped. 9,1 

4. The acceptor of a bill payable to drawer or oidci when accepting it writes over 
hia acceptance the words “ in favoui of A (the diawei) only ”, and the words " or 
order" arc stinck out. This may be constuied as a mero memorandum, and the 
negotiability of the bill is not restricted. 1 

This sub-s. must be read with sub-s. (4.). The foreign codes do not 
recognise bills which are not negotiable in their origin. As to when 
a bill negotiable in its origin ceases to be negotiable, see ss. 85 and 86. 

As to the special statutory meaning attaching to “ not negotiable ” 
on a crossed cheque, see s. 81. See note on p. 818 for the effect of 
the words “ a/c payee ” on a cheque. 

(2) A negotiable bill may be payable either to order or 
to bearer. 

Bearer. 

(3) A bill is payable tp bearer which is expressed to be 


96 Nouguier, § § 277, 284 — 288. 

See Italian Code, Ail. 287 \ German Exchange Law, Ait. 36. 

*® Hibernian Bank, Ltd. v. Ggsm and Hanson, [1989) I K. B. 483, C. A , applying 
a dictum of Pry, L.J., m National Bank v, Silke, [1891] 1 Q. B. at p. 439. 

S. 81 deals only with cheques mossed " Not negotiable ", and not with other bills 
so marked or crossed. 

99 National Bank y. Silke, [1891] 1 Q, B. 436, C. A. The judgments go beyond 
what was necessary tor the decision of the case, namely, that whan, the cheque 
had been duly credited to the payee’s account the banker has the ordinary rights 
of a banker who has credited his customer’s account with the amount of a cheque, 
i Decroix v. Meyer, [1891] A. C. 620, H. L.; all ter, it seems, if the acceptance 
had rim, " accepted in favour of C only 
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so payable, or on which the only or last indorsement is an 
indorsement in blank. 

See “ bearer ” defined by s. 2. This sub-s. alters the law. It was 
intended to bring the law into accordance with the mercantile under- 
standing by making a special indorsement control a previous 
indorsement in blank. Before the Act it was held that once a bearer 
bill always a bearer bill, and so where a bill was indorsed in blank, 
its negotiability to bearer was unaffected by a subsequent special 
indorsement, 2 though the special indorser was liable on his indorse- 
ment only to such parlies as made title through it. J 

Sec s. 84 as to blank indorsements, and converting blank indorse- 
ments into special indorsements. 

A bill payable “ to C or bearer ” is payable to bearer, but a bill 
payable “ to bearer (C) or order ” is presumably payable to order. 
A bill payable “ to C and others or bearer ” if marked “ account 
payee ”, is not payable to bearer.’ An instrument drawn “ pay cash 
or order ”, although not a bill or cheque, is a valid mandate to the 
bank on which it is drawn to pay bearer without any indorsement. 2 

Order. 

(4) A bill is payable to order which is expressed to be 
so payable, or which is expressed to be payable to a par- 
ticular person, and docs not contain words prohibiting 
transfer or indicating an intention that it should not be 
transferable. 

lrJ.CSTlUTIONS 

1. A bill is drawn in the form " pay 0 one hundied pounds This, in legal effect, 
is a bill payable to C or order. 

2. See Illustration 1 to a. 8 0). 

This sub-&. alters the law. Before the Act it was held in England 
that a bill or note drawn payable to a specified person without the 
addition of the words authorising transfer, e.g., “ Pay C ”, was not 
negotiable. 2 The Act adopted the Scottish rule that a bill or note 
was negotiable unless it contained words prohibiting transfer, as, for 
instance, “ Pay C only ”. 

a Walker v. Macdonald (1848), 2 Exeh, 627; 154 1. ft. 

a Smith v. Clarke (1794), Peaks 225 ; 170 E. E. ; Story, § 207, Tbe New York 

Negotiable Instruments Law, | 70, ra-enacls the common law rule. 

* House Property Co, v. London County and Westminster Bank (1915), 84 L. J. 

K. B. 1846. 

5 North and S. Insee. Carp. v. Not. Prov. Bank, [1986] 1 K. B. 328. 

• Plimley v. Westhy (1885), 2 Bing. N. C. at p. 261 ; 182 E. B. ; Whyte v. Heyhnan 

(1869), S4 Pennsylvania E. 148; alitor, as to an indorsement, Bits v. Bast India 

Co. ( 1761 ), 2 Burn 1216; 97 E. K.; c£, Goodwin v. Roberts (1876), L, B, 10 

Ex. at p. 857. 
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(5) Where a bill, either originally or by indorsement, is 
expressed to be payable to the order of a specified person, 
and not to him or his order, it is nevertheless payable to 
him or his order at his option. 

This sub-s. is declaratory . 7 It provides that a bill payable “ to the 
order of C ” is in legal effect payable “ to C or order ”, i.e., that C 
can make an effective demand for payment •without giving a 
responsible indorsement. C, of course, is bound to give a receipt to 
the same extent as any other person Ivho receives payment of money. 
See an indorsement by way of receipt distinguished by Byles, J., from 
an ordinary indorsement which is in the nature of a guarantee . 8 

Sum payable. 

9 . (1) The sum payable by a bill is a sum certain within 
the meaning of this Act, although it is required to be paid — 

(a) With interest. 

(b) By stated instalments. 

(c) By stated instalments, with a provision that upon 

default in payment of any instalment the whole shall 
become due.® 

(d) According to an indicated rate of exchange, or 
according to a rate of exchange to be ascertained as 
directed by the bill. 

Illustrations 

1. Bill for jQOO payable “ with lawful interest ”. Valid. 10 

2. Bill for £100 payable by two equal instalments due January 1 and Jnly X. 
Valid- I 11 

3. Bill for mOO payable “ by instalments ", not specifying dates or amounts. 
Invalid. 13 

4. Bill for £100 payable " by ten equal instalments, payable, etc., all instalments 
to cease on the death of X ”. Invalid. 13 


I Smtth v. M'Glure (1804), 5 Bast 476; 102 E. R.; of. Haney v. Cane (1876), 
34 T. L. 64. 

Keane v. Beard (1860), 8 C, B. (n.s.) at p. 882; 141 B. R. ; cf. Paget on Banking, 
2nd ad., p. 46, As to stamp exemption, see p. 866. 

9 Oarlon v. Kenealy (1843), 12 M. & W. 189; 162 E. R. j cf. New York Negotiable 
Instruments Law, §21. 

10 Of, Warrington v. Early (1868), 2 B. & B. 768; 118 B. R. ; 28 L. J. Q. B. 47; 
hut see a Scots ease ( Lamberton v. Aiken (1899), 1 Ot. of Sess. Cas, 189), where 
a note for .2260, “ together with any interest that may accrue thereon ", was 
held invalid, sed qu.’i Cf. Re Commercial Bank (1887), 86 Ch. D. at p. 529. 

II Oarlon v. Kenealy (1848), 12 M. is W. 189; 162 B. R. ; Gaskin v. Davis (1860), 
2 P, & B, 294; 175 E. R. Days of grace must be added to the instalment-due 
dates: Oridge v. Sherborne (1843), 11 M. & W. 874 ; 362 E. R. 

13 Moffatb v. Edwards (1841), Car. & M. 16; 174 B, R. 

13 Worley v. Harrison (1886), 3 A. is E. 669 ; 111 B. R. 
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5. Bill for .£100, or bill for 1,000 franca, payable 11 at exchange at, tier last mdoi se- 
men fc Valid. 

6. Bill lor 4100 “ payable in Pans or London, at the choice of the lioldei, according 
to the course of exchange upon Paris Valid. 14, 

7. Cheque drawn in England on a London bank payable iu fiancs, but not 
indicating in any way how the exchange is to be calculated. Valid, 11 

By s. 8, a bill must be drawn for “ a sum certain ” in money. When 
the rate of interest is not expressed, five per cent, is understood. 1 " 
Since the abolition of the Usury Laws there has been no limit in 
England of the rate of interest the parties may agree. In many 
American States and continental countries usury laws are still in force. 
Interest proper, that is to say, interest reserved by the instrument, 
must be distinguished from interest by way of damages, as to which 
see s. 57 (8), As to money-lenders and unconscionable bargains, see 
p. 85. 

The indorsement of a rate of exchange without authority is a 
material alteration which may avoid a bill. 17 See a statement of the 
practice as to the sale of foreign hills, and the mode of fixing the 
exchange in Suse v. Pompe. 10 

In the absence of a contrary indication in the bill, when a bill is 
drawn in one country and payable in another, and the sum payable 
is expressed in the currency of the former, the amount the holder 
is to receive must he calculated according to the rate of exchange on 
the day that the hill is payable. 1 * For fiscal purposes a different rule 
necessarily prevails (see s. 6 of the Stamp Act, 1891, on p. 846), which 
makes the date of the instrument the critical date for determining 
the amount of the stamp. 

In the old case of Do Costa v. Cole, 20 a bill was drawn in England 
on Portugal, and expressed to be payable in “ rces ”, that is, in 
Portuguese currency. Between the time of issue and payment the 
Portuguese currency was depreciated. It was held that the holder 
was entitled to be paid according to the former value. This decision 
seems inconsistent with s. 72 (4), as to bills expressed to be payable 
in foreign currency.* 1 

Uncertain Bum. — None of the following instruments is valid as a 
bill or note, not being for a sum certain within the meaning of s. 3 
(whatever other legal effect it may have), namely: An order to 

W Cl. Pollard v. Herries (180&), 3 B. & P. 335; 127 E. B., promissory note. 

13 Oahu v. Boulken (1920), 38 T. L, E. 767. As to foreign bills, see s. 72 (4), 

16 Of. Be Commercial Bank (1887), 38 Ch. D. at p. 629, 

it Hirtch field v. Smith (1866), L. E. 1 C, P. 840. See s. 64 as to alterations. 

»« (1860), 8 C. B. (n.s. 1 at p. 542; 141 E. E. ; 80 L. X C. P. 75. 

« See s. 72 (4), and Hirsehfield v. Smith, (1866), L, E. 1 C, P. at p, 863; Belgian 
Code, Art. 83. 

so Da Cotta v. Cole <1688), Skinner 272 ; 90 E. B,, bolder «. drawer. 

51 And of. Banquette v. Overmann (1876), L. B. 10 Q. B. 525 (postponement of 
payment by ex post facto legislation). 
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pay C “ £100 and all other sums which may be due to him ” 22 ; an 
order to pay C “ the proceeds of a shipment of goods value £2,000, 
consigned by me to you ” 21 ; an order to pay C “ the balance due to 
me lor building the Baptist College Chapel ” 21 ; a promise to pay C 
“ £100 and the demands of the Sick Club” 2 ' 1 ; a promise to pay 
“ £100 and all fines according to rule ”. a0 


Discrepancy in words and figures. 

(2) Where the sum payable is expressed in words and 
also in figures, and there is a discrepancy between the two, 
the sum denoted by Lhc words is the amount payable. 27 

Illustrations 

1. A bill is drawn, “ Pay lo the ordei of C two bundled pounds In the maigm 
is supevseubed £250. This is a bill tor £200 only. 28 

2. Bill on sufficient stamp for “ one hundred pounds ”, with £10 in the margin. 
The sum payable is £100. 2a 

3. A bill is drawn, “ Pay to the oidei of C one hundred ”. In the margin is 
inserted £100. This is a bill for £100. 30 

4. Bill in tho form, “ Pay to my order twenty-five, ten shillings This is 
suffioicnt as a bill for £25 10a. 3 1 

6. A partner m a firm draws a cheque to bearer, not filling in the amount m the 
space for words, but putting £2 in the space for figures. A confidential clerk mis- 
appropriates the cheque, writes “ one hundred and twenty pounds ” m the Bpace 
for words, and alters tho “ 2" into " 120". If the bank pays thiB cheque to the 
tleik it can debit the firm's account with JC120. 32 


German Exchange Law, Art. 5, and some other continental codes, 
provide, that if the amount be expressed both times in figures or both 
times in words, and there is a discrepancy, the smaller sum is the 
amount payable. 

If a bill ran simply, “ Pay to my order £ ”, evidence would 

be inadmissible to show the sum for which it was intended to he 
drawn 33 ; but an instrument in this form would be a prima facie 
authority to the holder to fill iu any sum the stamp would cover, see 


22 Smith v. Nightingale (1818), 2 Stark, 875; 171 E, B. 

22 Jones v. Simpson (1823), 2 B. & C, 818; 107 E, B. 

24 Crowfoot v. Oumey (1882) , 9 Bing. 872 ; 181 E. E. 

23 Bolton v. Dug dale (1883), 4 £. & Ad. 619 ; 110 E. B. 

23 Ayrey v. F earn sides (1888), 4 M. & W. 168; 160 E. R, 

2? Cf. New York Negotiable Instruments Law, § 86 (1), and cases cited in Crawford’s 
edition. 

23 Saunderson v. Piper (3889), 6 Bing. N. C. 425; 182 E. B. ; German Exchange 
Law, Art. 6. 

28 Of. Garrard v. Lewts (1882), 10 Q. B. D. 80, at pp. 84, 85; and as to history 
of marginal figures, see per Bowen, L.J., at p. 32; and of. Heeney v. Addy, 
[1910] 2 lr, E. 888 (marginal figures only) ; Story, § 42, 

33 R. v, Elliot (1777), 1 Leach C. C. 176; 168 E. B. 

« Phipps v. Tanner (1838), 5 C. & P. 488; 172 B. B. 

32 [1918] A. 0. 777, H. L. 

33 Norwich Bank v. Hyde (1839), 18 Connecticut 879; of. Saunderson v. Piper 
(1889), 6 Bing. N. C, at p. 481; 182 E. R. 
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s. 20 and London J. S. Bank v. Macmillan.'- In the absence of such 
a statutory provision, a document from ■which the amount payable 
was omitted would have no legal effect without proof of an agent’s 
authority to fill it up for the amount ultimately specified or unless 
an estoppel arose from Conduct. 

Calculation of interest. 

(3) Where a bill is expressed to be payable with interest, 
unless the instrument otherwise provides, interest runs from 
the date of the bill, and if the bill is undated, from the 
issue thereof. 34 

Illustrations 

1. Bill foi 1200, payable six months alter dale with interest. The Bum payable 
at maturity is JC205. 31 

2. B makes a note expieased to be payable with interest one year after his death. 
Interest runs from the date of the note. 33 

See “ issue ” defined by s. 2, p. 7. Interest proper, payable by 
the instrument itself, must be distinguished from interest by way of 
damages payable on its dishonour. 37 As to the latter, see 8. 07. The 
interest reserved does not affect the stamp. 33 

Bill payable on demand. 

10. (1) A bill is payable on demand — 

(a) Which is expressed to be payable on demand, or 

at sight, or on presentation ; or 

(b) In which no time for payment is expressed. 

(2) Where a bill is accepted or indorsed when it is overdue, 
it shall, as regards the acceptor who so accepts, or any 
indorser who so indorses it, be deemed a bill payable on 
demand. 3 " 

Sub-s. (1) (a) reproduces the effect of the repealed 84 & 85 Viet, 
c. 74. Before that enactment it was doubtful whether or not days of 
grace attached to bills expressed to be payable “ at sight ” or f< on 
presentation By virtue of s. 14, days of grace do not attach to 
bills payable on demand. 

o* Gf. Hew York Negotiable Inetrumenle Law, § 86 (2). 

33 Oman v. Dibdin (1826), E. & M. 818; 89 E. E. 

30 Roffey v. GreenmU (18S9J, 10 A. & E. 222 ; 118 E. E. ; of. Richards v. Richardi 
(1831), 2 B. & Ad. 447 ; 109 E. E., before the Married Women’s Property Aot. 

Cf. Ex p. Chatman, Re Glaggett, [1887] W. N. p, 184, C. A. 

9* Pros Bring v. fug (1881), 4 B. & Ad. 204 ; 306 E. R. 

New York Negotiable Instruments Law, § 26, and oases cited in Crawford’s 
edition. 
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A post-dated cheque may be stamped as a bill payable on demand 40 
(and when the time arrives, it is, of course, payable without grace); 
but for many purposes it is equivalent to a bill payable after date. 11 
By s. 10 of the Finance Act, 1899 (62 & 63 Viet. c. 9), p. 857, bills 
of exchange expressed to be payable at a period not exceeding three 
days after or sight may be stamped as bills payable on demand. For 
stamp purposes certain documents, which would not be bills within 
the meaning of this Act, require to be stamped as “ bills payable on 
demand See s. 82 of the Stamp Act, 1891, p. 848. 

As to when instruments payable on demand are overdue, see 
s. 86 (3); see s. 45 (2) for their presentment for payment and s. 60 
as to their forged indorsement. S. 78 (cheque) and s. 86 (note) for 
other instruments payable on demand. 

Before the enactment of sub-s. (2), the English law on the subject 
dealt with was very obscure; the sub-s. followed cases decided in 
the United States. For the rights of the transferee of an overdue 
bill against parties liable thereon before its maturity, see s. 86. 
Under German Exchange Law, Art. 16, the indorser of a protested bill 
incurs no mercantile engagement. See, too, Italian Code, Art. 260. 

Bill payable at a future time. 

11. A bill is payable at a determinable future time 
within the meaning of this Act which is expressed to he 
payable 4a — 

(1) At a fixed period after date or sight. 13 

(2) On or at a fixed period after the occurrence of a 
specified event which is certain to happen, though 
the time of happening may be uncertain. 44 

An instrument expressed to be payable on a contingency 
is not a bill, and the happening of the event does not cure 
the defect. 4 ' 

Illustrations 

The following are bills: — Oiders to pay, 

1. Ten days aitet the death of X, 40 

2. Two months after H.M. ship Swalloto is paid off. 41 * 

40 Go tty v. Fry (1877), 2 Ex. D. 286; Royal Bank of Scotland v, Tottenham, [1894] 
2 Q. B. 716, C. A.; Paget on Banking, 4th ed.,j». 110. 

41 Bee note to s. 18 (2); and Forster v. Maokreth (1867), L. R. 2 Ex. 168, 

43 By e. 3, a bill must be payable either on demand or at a fixed or determinable 
future time. 

43 Bee a. 14 (2) and (3) as to fixing the due date of such bills in ordinary eases, and 
s. 66 (6) as to the due date when accepted for honour. 

44 See Colehan v. Cooke (1742), Willes 898, at p. 899; 126 B. B. ; Carlos v. Fancoiirt 
(1794), 6 T. B. 482; 101 E. R. 

43 New York Negotiable Instruments Law, | 28. 

44 Colehan v. Cooke (1742), supra. 
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3. On Jiinuaty 1, when X cornea of age 47 

4. One joar alter notice. 18 

5 One year attei my death. 1 ' 1 

6 Two months alter demand in wilting 110 

7 Five years aftci the opening ot the P Hallway 11 (?) 

The following aie not bills. — Oideis to pay, 

8 When I marry X. 52 

9 When I am in good ciiuimstances.’’ 3 

10 Thirty days aitir the aruval of ship Shallow at Calcutta 11 

11 Ninety days aftet sight, or when realised. Iis 

12 Ninety days aftei the dissolution of paitneiship between C and X and the 

settling of the books . 86 

“ Certainty ”, says Ashhurst, J., “ is a great object in negotiable 
instruments, and unless they carry their own validity on the lace of 
them they are not negotiable. On that ground bills which are only 
payable on a contingency are not negotiable, because it does not 
appear on the face of them whether or not they will ever be paid.” ,T 
Under the continental codes, such forms as are given in Illustrations 1 
to 7 would probably be invalid. A bill, however, may be made pay- 
able at a particular fair or market (en foire), though the day on which 
it will be held is not known. Such bills seem to have been anciently- 
known in England as “ bills; nundinales ”. ,s Bills and notes payable 
“ en foire ” are said to be now obsolete everywhere except in Russia. 

See further notes to s. 78 (cheques). 


Omission of date in bill payable after date, or acceptance after sight. 

12 . Where a bill expressed to be payable at a fixed 
period after date is issued undated, or where the acceptance 
of a bill payable at a fixed period after sight is undated, 
any holder may insert therein the true date of issue or 
acceptance, and the bill shall be payable accordingly : 

Provided that (1) where the holder in good faith and 
by mistake inserts a wrong date, and (2) in every case 
where a wrong date is inserted, if the bill subsequently 


17 Goss v. Nelson (1767), 1 Buir, 220 ; 97 E. B. 

18 Clayton v. Gosling (1820), 6 B. & C. 860 j 108 E. B. 

48 Rofiey v. Greemoell (1839), 10 A. & E 222; 118 E. B. 

88 Pruie v. Taylor (I860), 5 H. 4 S. 640; 29 L. J. Es. 881; 167 E. B. 

84 Cf. Ex p. Gibson (1809), L, B. 4 Oh. @62, No objection raised; this is quite 
cleaily invalidated as a bill by tho teima ot s. 10 See Blaclcman v. Lehman (1879). 
86 Amer. B. 67, where a similar order was held to be no bill. 

42 Pearson y. Garret (1689), 4 Mod. 242 ; 87 E, B, 

88 Em p, Tootell (1798), 4 Ves. 872 ; 81 E. B. 

84 Palmer v. Pratt (1824), 2 Bing. 186; 180 E. B. 

84 Alexander v. Thomas (1861), 10 Q. B 888; 117 E. R. 

68 Saekett v. Palmer (1867), 98 New York R. 179. 

ST Carlo* v. Fanoourt (1794), 6 T. B. at p, 486; 101 E. R. 

*4 Cf, Colehan v, Cooke (1749), Willee, at o. 899; 125 E. B. See French Code, 
Alt. 188; German Exchange Law, Art. 33; Italian Code, Art. 262. 
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comes into the hands of a holder in due course the bill shall 
not be avoided thereby, but shall operate and be payable as 
if the date so inserted had been the true date/’ 0 

See “issue” and “holder”, defined by s. 2; “good faith” by 
s. 00, and “ holder m due course ” by s. 29. 

The section does not apply &6 between the immediate parties where a 
wrong date is inserted although in good faith if in fact this is a date 
contrary to a prior agreement settling the date from which the bill is to 
run, and consequently in such a case the bill was void by the operation 
of s. 64, and this although the alteration in the date was in favour of the 
party sued on it.’ 0d 

This section with its inelegantly phrased proviso was added in 
committee. Before its enactment the English law on the subject 
dealt with was veTy obscure. When a bill comes from a foreign 
country undated the holder frequently cannot know the exact intended 
date. He knows when the mail left, but does not know on what 
previous day the bill was issued. The present section throws any 
possible inconvenience that may arise on the careless party who 
omitted to date the bill or acceptance. In Scotland, under the 19 & 
20 Viet. c. 60, s. 10, now repealed, oral evidence might be given to 
prove the true date. See s. 20 for the general rule as to material 
omissions in a bill, and the consequences of supplying them, and s. 64 
as to material alterations. 

French Code, Art. 122, provides that if a bill be payable after sight 
and the acceptance be not dated, time runs from the date of the bill; 
but see Nauguier, § 498. Article 115 of the Netherlands Code contains 
a similar provision. 

Presumption as to date being true date. 

IS. (1) Where a bill or an acceptance or any indorse- 
ment on a bill is dated, the date shall, unless the contrary 
be proved, be deemed to be the true date of the drawing, 
acceptance, or indorsement, as the case may be. 00 

Ante-dating, post-dating, and Sundays, 

(2) A bill is not invalid by reason only that it is ante- 
dated or post-dated, or that it bears date on a Sunday.® 1 

60 New Yoik Negotiable Instruments Law, 82. 

«»a Foster v. Driscoll, [19291 1 N. B. 470. 

oo New Yoik Negotiable Instruments Law, § 80, see Crawford's edition If the 
date vs an impossible one, the law will adopt the neaiest possible day, e.p,, 
September 80, when the bill bears date September 81. 

41 Cf. New Yolk Negotiable Instruments Law, § 81. 

C.B.E. 


8 
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Illustrations 

X. B gives a blank acceptance in 1837. The tUawet , by madvciteneo, fills it up 
as a bill dated 1830 The holdei can lecavei fiwn the acceptor. 1 ' 2 

•2 A bill, baaung date May 1, is mdoiscd by the payee to D It appears that 
the payee died in the previous April D may show that the bill was post-dated, 
and he can then lecover fiom the paities liable thereon 
8. The payeo ol a post dated cheque pays it in to his bankeis, who ciedit him with 
the amount If the iheqno is stopped, tho bankers mn iicovei the amount from the 
drawei. 64 

Sub-s. (1) declares the common law.' 1 "' 

The prima facie presumption arising from the date may be rebutted, 
e.g., for the purpose of ousting the Statute of Limitations. 08 Inas- 
much as the bankruptcy laws are expressly saved by s. 97 (1), the 
Act presumably does not affect the rule that when a bill is tendered 
in bankruptcy proceedings as evidence of the petitioning creditor’s 
debt, the date of the bill must be confirmed by independent evidence.* 1 
The Acts which for fiscal purposes prohibited the post-dating of 
cheques or bills payable on demand were repealed by the Stamp Act, 
1870. 08 To ascertain whether under the stamp law the instrument 
is admissible in evidence only the terms of the instrument itself need 
be regarded.® 8 That a cheque is post-dated does not make it irregular 
within the meaning of s. 29 (1) so as to charge the holder with equities 
of which he had no notice, that is to say, the holder of a post-dated 
cheque may nevertheless be its holder in due course. 78 For many 
purposes a post-dated cheque is equivalent to a bill payable after 
date, 71 and it is clear that if a banker pays a post-dated cheque before 
its due date he does so at his own risk. The drawer of a post-dated 
cheque is under no obligation to stop payment of it for the benefit of 
a third person, for example, the payee’s trustee in bankruptcy. 71 

To ante-date a bill or note in order to defraud a third party may 
amount to forgery. 78 

82 Annfield v. .lifpoit (1857), 27 L. J. Ex. 42. 

03 Pasmore v. North (1811), 13 E&Bt 517} 104 B. B.; Usher v. Damoey (1814), 4 
Camp. 97. 

04 Royal Bank of S Holland v. Tottenham, [1894] 2 Q B. 716, C. A,; cf, Robinson 
v, Benkel (1913), 29 T. L. B, 478 (indorsee v, indorser of post-datod cheque 
originally given for losses at cards), 

83 Roberts v, Bethell (1862), 12 C. B. at p. 778; 188 E. B. 

88 Cf, Montague v. Parkins (1853), 22 L, J. 0. P. 187. 

67 Cf. Anderson v, Weston (1840), 6 Bing, N. C. at p. 801; 183 E. R, The contruty 
seems clearly eiguable in spite of the wide terms of s, 97 (1). 

88 Batty v. Fry (1877), 2 Ex. D. 263. See Royal Bank of Scotland v. Tottenham , 
[1894] 2 Q. B. 716, C. A., decided on the Stamp Act, 1891. 

88 Ibid . ; and Bull v. O'Sullivan (1871), L. R, 6 Q. B. 209, at p, 218. 

78 Hitchcock v. Edwards (1889), 60 L, T. 636; Royal Bank of Scotland v. Tottenham , 
[1894] 2 Q. B. 715, C. A. ; Robinson v. Benkel (1918), 20 T. It. E. 476. 
n Forster v. Mackreth (1867), L. H. 2 Ex. 163. 

78 Sfr p. Riekdale (1882), 10 ch. D. 409, C. A. 

ra Forgery Act, 1918 (8 it 4 Geo. 5, c. 27), s. Ij R. v. Bit son (1869), It, B, 1 
C. 0, R. 200 (deed). As to hills which were ante-dated to defraud creditors, 
see Be Bomcrsall (1876), 1 Ch. B. 137, C. A.; Jones v. Gordon (1877), 2 App 
Cat. 888. 
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In Begbic v. Levi , the Court seemed to think that a bill issued on a 
Sunday would be void in the hands of a holder with notice, but they 
suggested qualifications . 11 The Act disposes o! this point by 
removing the alleged defect. 

Computation of time of payment. 

14. Where a bill is not payable on demand, 7,5 the day on 
which it falls due is determined as follows : — 

(1) Three days, called days of grace, are, in every case 
where the bill itself does not otherwise provide, 
added to the time of payment as fixed by the bill, 
and the bill is due and payable on the last day of 
grace: Provided that — 

Days of grace. 

(a) When the last day of grace falls on Sunday, 

Christmas Day, Good Friday, or a day 
appointed by royal proclamation as a public 
fast or thanksgiving day, 70 the bill is, except 
in the ease hereinafter provided for, due and 
payable on the preceding business day; 

(b) When the last day of grace is a bank holiday 

(other than Christmas Day or Good Friday 77 ) 
under the Bank Holidays Act, 1871, and 
Acts amending or extending it, or when the 
last day of grace is a Sunday and the second 
• day of grace is a bank holiday, the bill is due 
and payable on the succeeding business day. 

Illustrations 

Subject to the proviso: — 

1. A note dated January 31 is payable " without grace ’* ope month after dote. 
It is due on February 28. A similar note, dated January l, would be due on 
February 1. 7S 

2. A note for £100 iB made payable by two equal instalments, on January 1 and 
February 1. The instalments fall due on January 4 and February 4. 7J . 

3. A bill dated January 1 is payable thirty days after dale. It u> due on 
February 3. 

u (1830), 1 Or. & J. 180j 148 33. E. 

15 As to when a bill ia payable on demand, see s. 10. 

7 " As to the law before the Act, see Chitty on Bills, 10th ed., p. 262. 

71 Christmas Bay and Good Friday are bank holidays in Scotland, not common 
law holidays. 

74 Cf, Boehti sr v. Knickerbocker Life Ass. Co. (1876), 68 New York B. 160. 

74 Oridge v. Sherborne (1843), 11 M. A W. 874; 162 33. B. 
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4 A non negotiable note. not payable on demand, is entitled to dayB of glare. s, ‘ 

5, A lnll dated Novemliei 28, a bill dated November 29, and a bill dated 
November 110, eatli being payable three months aitei date, all tall due on Maicb 3, 
when i'ebtuary has but twenty eight days If it'elnuaiy has tw<nty-mne days 
(leap jeai) the bill of November 28 falls due on March 2. 

6 A bill is dishontmied by non payment on the last day of giace. No light of 
action till the next day. 81 

7. Note payable by instalments, the whole sum to become doe if any instalment 
is not “puiw tually " paid This does not exclude days ot giace on the instalments.' 11 

It is believed that all countries now use the New Style, or Gregorian, 
Calendar, even those where the State religion is that of the Greek 
Church, e.g., Bulgaria, Rumania and Greece. Russia adopted the 
Gregorian Calendar in 1917, and Yugoslavia did so on achieving her 
place in international polity in 1919; and Greece in 1928; see p. 240. 

A suggestion to abolish days of grace, to accord with many foreign 
laws, was made in committee but withdrawn. The number of days 
of grace allowed in different countries differed considerably, but it 
is believed that they have now been abolished in all countries except 
England and parts of the Empire, and some States in the United 
States. 8-1 As the name implies, days of grace were in origin a matter 
of favour; they have long been a matter of right. Presentment for 
payment on the second day of grace is invalid. 84 The allowance of 
days of giace is regulated by the lex loci solutionis , irrespective of 
the country where the bill is drawn : see s. 72 (5). 

As to the term “ business day ”, see s. 92. It excludes both 
statutory and common law holidays. 

It was suggested in committee that the effect of statutory and 
common law holidays should be assimilated, and that when a bill fell 
due on a non-business day it should be payable in all cases on the 
succeeding business day; but this was opposed by the bankers. It 
was said that when two holidays came together it was convenient 
that the due date of some bills should be thrown back, and of others 
thrown forward, in order to obviate too great a press of business on 
any one day. This argument has lost its force now that early closing 
on Saturday has become general. Moreover, Saturday is the Jewish 
Sabbath. In no country except the United Kingdom is any distinc- 
tion drawn between common law and statutory holidays. In 
Scotland, Christmas Day and Good Friday are bank holidays, but it 
was agreed to assimilate Scots law to English law as regards bills 

Smith v. Kendall (1794), 6 T. R. 123; 101 E. R. 

81 Kennedy v. 'Thomas, [1894] 2 Q. B. 769, C, A. 

82 Sehavenen v. Morris (1901), 87 T. L. R, 366. 

83 See French Code, Ait. 335; German Exchange Law, Art. 38; lfcaban Code, 

Art. 290 i New York Negotiable Instroments Law, § 146, and notes thereto in 

Crawford's edition, specifying tbe other States which have abolished days ol i 

grace. 

88 mffen v. Roberts (1796). 1 Esp, 260; 170 E. R. 
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falling due on those days. In assimilating the law of the two 
countries, one case appears to have been lost sight of, namely, when 
Christmas Day falls on Saturday; in such case it appears from the 
latter part of clause (b) that bills falling due on the Sunday in 
Scotland would be payable on the succeeding business day, while in 
England they would be payable on the preceding business day. 

Usanoes, — Formerly foreign bills were sometimes drawn payable at 
one or more usances. “ Usance ” means customary time and is the 
time for payment as fixed by custom, having regard to the place 
where the bill is drawn and the place where the bill is payable. Thus, 
if the usance between London and Amsterdam is one month, a bill 
drawn in Amsterdam dated January 1, and payable in London “ at 
double usance ”, falls due on March 4. S5 It was stated at The Hague 
Conferences that the practice of drawing bills at “ usance ”, instead 
of after date or sight, is now everywhere obsolete. But in mercantile 
language, where it is the practice in a particular trade to draw bills 
at a particular currency, e.g., ninety days after sight, this currency 
is often referred to as the usance of that trade. 

After date or sight bills. 

(2) Where a bill is payable at a fixed period after date, 
after sight, or after the happening of a specified 
event, the time of payment is determined by 
excluding the day from which the time is to begin 
to run and by including the day of payment. 88 

(8) Where a bill is payable at a fixed period after sight, 
the time begins to run from the date of the 
acceptance if the bill be accepted, and from the date 
of noting or protest if the bill be noted or protested 
for non-acceptance, or for non-delivery. 8T 


Month. 

(4) The term “ month ” in a bill means calendar month. 88 


ILLUSTRATIONS 

1. The holder of a foreign bill, payable sixty days after sight, makes an agreement 
that if it be dishonoured by non-acceptance, be will re-present it for payment at 
maturity. Acceptance is refused. The time of payment must be calculated from 


45 Cf. Mtitford v. Watcot (1698), 1 Ld. Baym. 674; 91 US. E, ; Ncmguier, § 144. 

44 Campbell v. French (1796), 6 T. B. at p. 218; 101 E. B. ; Story, § 829; cf. German 

Exchange Law, Art. 82; New York Negotiable Instruments Law, § 146. 

47 Campbell y. French (1795), 6 T. B. 200; 101 E. B.; cf. s. 18 (3). 

44 17 ebb v, Fairmaner (1888), 3 M. & W. 478; 160 E. B.; French Code, Ait. 132. 
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tie day the bill was protested, and not from the day ol presentment to the drawee 
for acceptance. 89 

2. A bill is payable three months after sight. The acceptance bears date January 1. 
The bill is due on April 4. 

8. Bill payable after sight is noted for non-acceptance on January 1. It is 
accepted supra protest on January 5. The time of payment must be calculated from 
January 3, not from January 6." 

. » 

A bill presented for acceptance is usually left for twenty-four hours 
with the drawee, but the custom is for the acceptance to bear date 
the day of presentment, and not the day of return to the holder, 
e.g., a bill presented on a Saturday during business hours is accepted 
and returned on the Monday ; the acceptance should bear date of the 
Saturday. The holder is probably entitled to this as a matter of 
right. Cf. s. 42, and notes thereto. Compare s. 18 (8) as to the 
acceptance of a bill which has previously been refused acceptance. 

15. The drawer of a bill and any indorser may insert 
therein the name of a person to whom the holder may 
resort in case of need, that is to say, in case the bill is 
dishonoured by non-acceptance or non-payment. Such 
person is called the referee in case of need. It is in the 
option of the holder to resort to the referee in case of need 
or not, as he may think fit. 

The referee in case of need is sometimes called the drawee in case 
of need, or simply the “case of need”. A bill must be protested 
or noted for protest before it can be presented to the case of need 
(ss. 05, 67, 88). The concluding words of the section settled a moot 
point, whether presentment to the case of need is obligatory or 
optional in the United Kingdom. In some partB of the United States 
presentment is, perhaps, obligatory,*’ and in India it is clearly obli- 
gatory. 92 Under the continental codes presentment to the case of 
need is usually obligatory, but then it provided that the case of need 
must be in the same place where the bill is payable.** In England 

89 Campbell v. French (1795), 6 T. B. 200 •, 101 B. B.; cf. French Code, Art. 131; 
German Exchange Law. Art. 32. This is because the term " after eight " means 
or involves “after acceptance" or "after protest for non-acceptance”, and not 
" after merely showing thq bill to the drawee", sight implies some definite 
concomitant with the production of the bill, «.e., either acceptance or protest, ibid., 
at p. 212. As a promissory note cannot be accepted, ” after sight " in a note 
means after mere exhibition to tho maker. Sturdy r. Henderson (1823), 4 B. & 
AH. 592; 106 E. B.; cf. e. 89 (3). 

90 Ree s. 66 (5), which accords with custom, and overrides the dictum in Williams 
v, Germaine (1827), 7 B. & 0. at p, 471; 108 E. B. 

M Story, | 66 i but no American case is cited. The New York Negotiable Instru- 
ments Law, | 215, adopts the English section verbatim. 
as Indian Negotiable Instruments Act, s. 115. 

9 * See Nouguier, § 244. The case of need is known in France as the besoin or 
refowmendataire, 
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this is not so; for instance, a bill drawn on Liverpool often names a 
case of need in London. It may possibly be necessary in some cases 
to present to the case of need in England, in order to charge a foreign 
drawer or indorser in his own country, for an English statute is of 
course only binding in English Courts. However, in most countries 
the duties of the holder would be held to be regulated by the lecc loci 
solutionis. 

Special stipulations by drawer or indorser restricting liability. 

16. The drawer of a bill, and any indorser, may insert 
therein an express stipulation — 

(]) Negativing or limiting his own liability to the holder : 

Illustration 

TI 10 holder of a bill indorses it do D thus: “ Pay D or order without recourse to 
me ”, or " Pay D or order tuns recourt ", vi or “ Pay D or order at his own riBk ",•* 
or ‘‘Pay D or order without recourse, unless presented within 30 days”. The 
indorsor thereby passes his interest to I), but negatives or limits lus liability as an 
indorser. 98 

Waiving holder’s duties. 

(2) Waiving as regards himself some or all of the holder’s 
duties. 

Illustration 

C, the bolder of a bill, indorses it to D, adding the words " notice of dishonour 
waived ". No subsequent party is obliged to give notice of dishonour to C. 

An indorsement negativing or limiting liability is sometimes called 
a qualified indorsement. 87 Compare ss. 88 and 85 as to conditional 
and restrictive indorsements. 

It has been held in the United States that an indorser “ without 
recourse ’* is responsible to the same extent that a transferor by 
delivery is responsible, e.g., where the bill is a forgery 98 ; compare 
s. 58 (2) and (8). As to the ordinary liability of an indorser, see 
s. 55 (2); and as to the liability of a transferor by delivery, see s. 58. 
As to indorsements or guarantees by parties who have never been 
holders, see s. 56. 

The provisions of this section are limited to the drawer or indorser. 
An acceptor may accept conditionally: see s. 19; but he cannot accept 
60 as to make himself secondarily, and not primarily, liable on the 


91 Goupy v. Harden (1816), 7 Taunt, at p. 168: 129 E. R. 

95 Hire y. Stearns (1807), 8 Massachusetts R. 224, 

08 Cf. Castriqne v. Buttigieg (1866), 10 Moore P. C, pp. 110—112, 117; 14 E. R. ; 

German Exchange Law, Art. 14 j Nouguier, § § 268—270. 

97 Cf. New York Negotiable Instruments Law , § 68. 

ss Dumont v. Williamson (1867), reported in England, 17 L. T. (n.s.) 71 j H annum 
v. Richardson (1876), 21 Amer. R. 162; New York Negotiable Instiuments Law, 
§ 116. 
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bill. Thus, where in Scotland a drawee accepted “ as cautioner ”, 
it was held that this might be evidence that he was an accommodation 
acceptor, but that it did not alter his primary obligation to the holder 
to pay the bill . 80 

An indorsement waiving the holder’s duties relates only to the 
indorser’s liability, and does not affect the negotiation of the bill. 
Such stipulations are resorted to when the payment of the bill is 
doubtful, and the drawer or indorser wishes to save expense in case 
of its return. In the United States it has been held that the indorse- 
ment in the above illustration dispenses with the necessity of notice to 
all subsequent indorsers 1 ; and in France a similar construction has 
been put on the phrases, “ Retour sans frais ”, “ Retour sans protet ”, 
and “ Sans compte de retour ”. 2 It is very doubtful whether the 
English Act would bear such an interpretation; such waiver is pre- 
sumably limited to the obligations which the holder or indorser would 
otherwise owe to that indorser if he had not waived his rights. 

Definition and requisites of aooeptance. 

17. (1) The acceptance of a bill is the signification by 
the drawee of his assent to the order of the drawer. 

Illustrations 

1. Bill addressed to B. X writes an acceptance on it. X is not liable as 
acceptor. 1 

2. Bill addressed to B. B accepts it. X also write-, an acceptance on it. X is 
not liable as acceptoi. 1 

3. Bill addressed to B. B accepts it, and before issue X backs it with his signature. 
X is not liable as acceptor. 8 

4. Bill addressed to the “Directors of the B Company, Limited ". The acceptance 
is signed by two directors and the manager. The manager is not liable as acceptor." 

6. Bill addressed to B & Co. B, a partner in the firm, accepts it m the firm’s 
name, adding also his own name. This ie the acceptance of the firm, and not of B 
peisonally. 7 

6. Bill addressed to B and X. B alone accepts. B ta liable as acceptor." 

7. Bill addressed to B & Co. X, a partner in that firm, accepts it in his own 
name. He is liable as acceptor." 

8. Bill addressed to B, who is a partner in the firm of X & Co. B accepts in the 
firm name. B is personally liable as acceptor. 19 

99 1 Bell, Com. 424 (7th ed.). Of. Steele v. M'Kinlay (1880), 6 App. Cas. at p. 781; 
and Italian Code, Arts. 266, 268. 

1 Daniel, § 1090; Parshley v. Heath (1870), 81 Amer. R. 246. 

a Nouguier, § 259. The expression ‘‘sans compte de rctour " also negatives the 
right to draw a re-draft. 

9 Davis v, Clarke (1844), 6 Q. B. 16; 116 E. R. 

* Jackson v. Hudson (1810), 2 Camp, 147 ; 170 E. R. Qu. if X is liable as indorser? 
Sec Steels v. M'Kinlay (1880), 5 App. Cas. at p. 770. 

9 Steele v. M'Kinlay (1880), 5 App. Cas. 764. As to X’r liability as an indorser, 
see Macdonald it Co. v, Nash & Co., [19241 A. C. 625, H. L, 

" Suit v, Morrell (1840), 12 A, & E. 745; 118 E. R. 

7 Be Barnard, Edwards v. Barnard (1886), 83 Ch. D. 447, C. A. 

* Owen v. Von Uster (1850), 10 C. B. 318; 188 E. R. See, too, s. 19 (2) (e). 

* Owen v. Eon Uster, supra ; and see e. 28 (2). 

W Nicholh v. Diamond (1858), 9 Exch. 164; 156 E, It. 
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9. Bill addiessed to William B. His wife accepts it, signing the acceptance 
“Mary B." If he authorises her so to accept, or afterwards promises to pay the 
bill, ho is liable as acceptor. 11 

10. A bill is addiessed to the B Company, Ltd. Two of the directors accept it, 
signing thus; “J. S. and H. T. dueclors of the B Co., Limited.” This is an 
acceptance by the company. 78 

11. A biil is addiessed to “ 3. B., general agent oi the X Company ”. He accepts 
it thus: “Accepted on behalf of the company. — J. B ’’ J. B. is personally liable 
as acceptor. 13 

12. A bill is addressed to the Saltash Steam Packet Co., the proper name of the 
company being the Saltabh Steam Packet Co., Ltd. It is accepted by “ J- M., 
Stcietary to the Company ". This is not the acceptance of the company, but, by 
urtue of sections 42 and 47 of the Companies Aot, 1862, J. M. is personally liable. 13 

13. Insfrument in the form of a bill which is addiessed to no ono. B writes an 
acceptance on it. B may be liable as the maker of a note, but not as an 
acceptor.!’ 

14. A firm of " Coimack Brothels” dissolved partnership, and Carter, an agent, 
was appointed to wind it up. M. Cormaok had been a partner m the firm. Carter 
occepted, for his own purposes, a bill drawn on “ Cormack Brothers", signing the 
acceptance 11 M. Cormack and B. Carter ”, Held, that M. Cormack was not liable 
on this acceptance. 10 

15. A bill iB addressed to “ X ic Co." The proper style of the firm is “ B X & 
Co.”, and it is accepted in that style. This is a valid acceptance. 17 

Compare s. 17 (1) with the language of the Indian Contract Act, 
1872, s. 2 (b), namely, “When the person to whom the proposal is 
made signifies his assent thereto the proposal is said to be accepted. 
A proposal, when accepted, becomes a promise 

After the drawee has accepted a bill he is thenceforth termed the 
“ acceptor By s. 2, unless the context requires, “ acceptance ” 
means an acceptance completed by delivery or notification. As to 
such delivery or notification, see s. 2J. 

Subject to the provisions of the Aet as to acceptance for honour 
(ss. 65 — 68), and to the special case provided for by s. 98 of the 
Companies Act, 1929 (19 & 20 Geo. 5, c. 28), p. 860, it is clear law, 
both in England and Scotland, that no person other than the drawee 
can be liable as acceptor of a bill. 1 * 

Illustrations 6 and 7 show that when a bill is addressed to two or 


11 Lining v, Bradwell (3848), 6 C. B. 588; 18G E. R.; but see p. 42. 

12 Okell v. Charles (1878), 34 L, T. (n.s.) 822, C. A,; Stacey if Co. v. Wallis (1912), 
28 T. L. B. 209, 

18 Herald v. Conn oh (1876), 84 L. T. (n.s.) 885; Mare v. Charles (1866), 5 E. & 
B. 978; 119 E. R. See contra an American case, Baffin v. Sinsheimer (1877), 
30 Amer. R. 472. 

14 Penrose v. Martyr (1858), E. B. & E. 409; 120 E. R., decided on 19 & 20 Viot. 
c. 47; and Atkins v, Wardle (1889), 58 L. J. Q. B. 377. See now s. 93 of the 
Companies Act, 1929. 

18 Fielder v. Marshall (1861), 80 L. J. C. P. 158; Moson v. Lack (1929), 140 
L. T. 896; Haseldine v, Winstanley, [1986] 2 K. B, 101. 

10 Odell v. Cormack (1887), 19 Q. B. D. 223. 

17 Lloyd v, Ashby (1831), 2 B. & Ad. 28; 109 B. R. Note that headnote to Kirk v. 
Blurton (1841), 9 M, Sc W. 284; 162 E. R., is incorrect, the action being against 
the drawer, not the acceptor. 

18 Steele v. M‘ Kinlay (1880), 6 App. C'as. 764, and cases supra. 
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more persons, whether partners or not, any one may accept so as to 
bind himself. 

Illustrations 7 and 8 exemplify the rule of English law, that a firm 
name or signature is merely a compendious form of expressing the 
names or signatures of all the partners in that firm. 

Illustrations 9 to 11 show that in construing an acceptance the 
address, or order, to the drawee and the acceptance should be read 
together ut res magis valent. 1 ' 1 An agent who signs a bill for his prin- 
cipal without authority, though not liable on the instrument, may be 
liable to the holder in an action for falsely representing that he had 
authority, or for breach of his implied warranty of authority. 20 

It is to be noted that Lindus v. Bradwell (Illustration 9) was decided 
before the Acts which required an acceptance to be signed by the 
acceptor 21 ; the Court seems to rest its decision on the ground that, 
though a bill must be accepted by the drawee, he may accept in any 
name he chooses to adopt, and that, in this case, William B. chose 
to adopt pro hac vice the name of his wife to accept in. J1 The case 
was decided at a time when a married woman was incapable, at 
common law, of contracting otherwise than as agent: her signature 
in those days was valueless to an engagement unless she expressly 
bound her separate estate (and she possessed such property). 

In Mason v. Rumsey, a bill was addressed to a firm. One of the 
partners accepted it in his own name, and it was held that the firm 
was liable on this acceptance. 21 But this ease was decided before the 
19 & 20 Viet. c. 97, s. 6, which required an acceptance to be signed by 
the drawee, and is presumably no longer law. It is clear that the 
partner who signed would be liable. 24 

Requisites in form. 

(2) An acceptance is invalid unless it complies with the 
following conditions, namely : — 

(a) It must be written on the bill and be signed by the 
drawee. The mere signature of the drawee without 
additional words is sufficient. 


18 Cf. Alerander v. Sim (1869), L. R, i Ex. at p 10S. 

10 Pa mill v. Waiter (1832), 3 B. & Ad. 114; 110 E. R.j West London Bank v. 
fatten (1884), 18 Q. B. D. 300, G. A.; Gollen v. Wnght (1867), 7 E. & B. 801; 
Starkey v, Bank of England, (1903) A. C. 114. 

21 See 19 & 20 Viet. c. 97, a. 8, now repealed and leprodneed in this section. 

23 Undue y. BradioeU (1848), 6 G. B. at p. 691; 130 E, R., per Maple, J. 

82 Meson y, Rumwy (1808), 1 Gamp. 884; 170 E. E. Bee contra an Amenean case, 
Cunningham v. Smithson (1841), 18 Leigh. 32. 

« Otfrn v. Von Veter (I860). 10 C. B. 818; 138 E. R. 
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(b) It must not express that the drawee will perform his 
promise by any other means than the payment of 
money. ■" 

lLLUSTBATIONS 

1 A diaws a bill on B. B wntes theieon the woid “ Accepted but does not 
Mgn it. This is not an acceptance. 

2. A diaws a bill on B. B wntes a lettei to A piomising to pay the bill, and 
bhowe the letter to the holder. This is not an acceptance. 

3. The diawee of a bill wntea an acceptance on tho back of it. This is (piobably) 
snflicient.' 28 

4. A bill is drawn on B toi £100. B accepts it, " payable in bills" oi 'payable 
in goods ”. This is invalid. 27 

5 A bill is left with B foi acceptance. He does, not accept it, but letams it lor 
a long lime and ultimately destroys it B is not liable as acceptoi , the boldei ’a 
lemedy is by action lot the conversion of the bill. 2 * 

A drawee may sign by hand of his agent (s. 01). As to the 
acceptance of a bill in a set, see s. 71 (4). The firBt part of clause (a) 
reproduces the effect of the repealed 19 & 20 Viet. c. 97, s. G, which 
provided that the acceptance of a bill, whether inland or foreign, must 
be written on the bill itself and signed by or on behalf of the acceptor. 
The second part of the clause reproduces the effect of the repealed 
41 & 42 Viet. e. 18, which provided that the mere signature of the 
drawee on the bill should be a sufficient acceptance; this Act over- 
rode Hindhaugh v. Blakcy, where such an acceptance had been held 
insufficient.®" 

The usual mode of accepting iB for the drawee to write “ accepted ” 
across the face of the bill, and then to sign his name underneath; hut 
the drawee may use any form of words from which the intention to 
accept can be gathered. Some of the continental codes (e.g., the 
Spanish Code) require the precise term “ accepted ” to be used. 

As to cancellation of acceptance, see s. 21 (1). 

At common law a verbal acceptance was valid, 30 and New York 
Negotiable Instruments Law, §§ 222, 288, makes an unconditional 

26 Cf. New York Negotiable Instruments Law, § § 220, 221. 

26 Young v. Glover (1867), 8 Jur. (n.b.) 837, per Lord Campbell. Spanish bills 
are sometimes accepted on the back. New York Negotiable Instruments Law, 
§ 221, requires the acceptance to be on the face of the bill. 

27 Russell v. Philips (I860), 14 Q. B. 891; 117 B, B.; el. Boehn v. Gamas (1807), 
1 Camp. 426, n. ; 170 E. R.; and see a. 8 (2). When the time of payment comes, 
the holder may, of course, accept goods or bills in satisfaction of Ihe debt due to 
him. Cf. s. 19 (2) (b). But see § 228 of the New Yoik Negotiable Instiuments 
Law. 

28 Jews v. Ward (1818), 1 B. & Aid. 863, at p. 660; 106 E. B, But note s. 6B, 
under which a bill may operate m Scotland as an assignment of funds m hands 
of drawee. 

2 * Hindhaugh v. Blakey (1878), 3 C. P. D. 136; cf. Steele v. M'Kinlaij (1880), 
6 App. Caa., at pp. 782, 786. 

30 Bank of Ireland v. Archer (1848), 11 M. & W. 383; 162 E. K. It was evon held 
that the undue mention of a bill by the drawee might amount to an acceptance : 
Bee Harvey v, Martin (1808), 1 Camp. 426, n.; 170 E. B. See Bilhng v. De Paine 
(1841), 3 M. & Gr. 566; 138 B. B., as to an acceptance by letter. 
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promise in writing to accept equivalent to acceptance, if the bill be 
taken on the faith of it. 

Time for acceptance- 

18. A bill may be accepted — 

(1) Before it has been signed by the drawer, or while 
otherwise incomplete. 51 

(2) When it is overdue, or after it has been dis- 
honoured by a previous refusal to accept, or by 
non-payment. 

Date of acceptance, after previous dishonour. 

(3) When a bill payable after sight is dishonoured by 
non-acceptance, and the drawee subsequently 
accepts it, the holder in the absence of any 
different agreement, is entitled to have the bill 
accepted as of the date of first presentment to 
the drawee for acceptance. 

lx. LUSTRATIONS 

1. A draws a bill on B, dated January 1, payable one month after date. The 
holder presents it lor acceptance in March. B accepts. Ab regards B this is a valid 
acceptance of a hill payable on demand. 32 

2. The holder of a bill payable one month after sight presents it to the drawee 
for acceptance. Acceptance is refused. A week after it is re-presented and accepted. 
The acceptance is valid. 33 

Sub-s. (3) was added in committee. It accords with mercantile 
practice, and was intended to secure that, apart from special agree- 
ment, the holder should be put, as far as possible, in the same 
position as if the bill had not been dishonoured before its ultimate 
acceptance. It has been adopted by § 226 of the New York 
Negotiable Instruments Law. 

Presumption as to time. — Unless the contrary appear by its terms, 
a bill of exchange is prima facie deemed to have been accepted before 
maturity and within a reasonable time after its issue, but there is no 
presumption as to the exact time of acceptance. 3,1 For example, B 
accepts, without dating, a bill drawn payable three months after 
date. He attains his majority the day before the bill matures. This 

31 8ee a. 20 i London and South Western Bank v, Wentworth (1880), 6 Ex. D. 98. 
Gf. Mason v. Lack (1929), 46 T. L, R. 888, where this section was not Telied on, 
but the failure to indicate the drawee by name or otherwise was never corrected : 
see p, 19, Illustration 1. 

Mutford v, Walcot (1698), 1 I A. Raym. 674; 91 E. R., and now so enacted by 

a. 10 (2). 

23 Wynne v, Baikes (1804), 6 East 614; 102 E. R, 
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is prima facie evidence that B accepted it while an infant ld ; but, 
having regard to s. 18 (2), ought a mere presumption of no necessary 
cogency to destroy the validity of an otherwise enforceable acceptance ? 
Surely the onus is on B to prove that he accepted it under age ? 

General and qualified acceptances. 

19. (1) An acceptance is (a) general or (b) qualified. 

Qualified acceptances. 

(2) A general acceptance assents without qualification to 
the order of the drawee. A qualified acceptance in express 
terms varies the effect of the bill as drawn. 3 ’ 

In particular an acceptance is qualified which is — 

Conditional. 

(a) conditional, that is to say, which makes payment by 
the acceptor dependent on the fulfilment of a con- 
dition therein stated : 

ItLUSTBATlONB 

1. The diawee of a hill accepts it, “ Accepted — payable on giving up bills of 
lading for clover per ship Amazon 

2. Or he accepts it, 11 Accepted — payable when in funds ”. 3T 

3. A diaws a bill on B, payable to himself or order. B, when accepting it, writes 
over his acceptance the words "in favour of A only", and the words ,f or order ” 
are struck out. This is not a qualified acceptance, and the negotiability of the hill 
is not restricted. 38 

Partial. 

(b) partial, that is to say, an acceptance to pay part only 
of the amount for which the bill is drawn : 

Illustrations 

1. Bill drawn on B for £100. B accepts it as to £50. 38 

2. Bill drawn on B for £100. B accepts it, payable half in money, half in goods. 
This is valid as a qualified acceptance for £50. 40 


« Soberts v. Bothell (1852), 12 C. B. 778; 188 E. B. 

33 New York Negotiable Instruments Law, § 227, and cases cited in Crawford's 
edition. 

30 Smith v. V eriue (I860), 80 L. J. C. P. 56. Cf. Smith v. Starffe (1741), 7 Mod. 
Bep. 426 (acceptance to pay " when [certain goods] are sold ". 

37 Ibid., and Julian v. Sliabrooke (L768), 2 Wils. 9; 95 B. B. 

38 Deeroix v, Meyer, [1891] A. C. 520, H. L. By reason of the position and colloca- 
tion of the words written by the acceptor they plight be taken as a mere 
memorandum; aliter , if they had run " accepted in favour of A only ". Of. 
Hibernian Sank v. Gysin and Hanson, [1989] 1 X, B. 488. 

38 Cf. Wegersloffe v. Keene (1709), 1 Stra. 214 j 98 E, B. ; and eee s. 44 (2). 

83 Petit v. Benson (1897), Comberb. 452; of. Bows v. Young (1820), 2 Bligh, K. L, 
at p. 409 ; 2 B. & B. 166; 129 E. B. 
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Particular place only. 

(c) local, that is to say, an acceptance to pay only at a 

particular specified place : 

An acceptance- to pay at a particular place is a general 
acceptance, unless it expressly states that the bill is 
to be paid there only, and not elsewhere 1 1 : 

ILLUSTRATIONS 

1. The drawee of a bill accepts il ' payable at Messrs Smith & Go ", his banktis 
This is a general acceptance . 4 a 

2. The drawee of a bill accepts it ‘‘payable at the Union Bank and not else 
whete ", or " payable only al the Union Bank This is a qualified acceptance 41 

8 Bill accepted in London, payable at the X Bank, Kandy, in Ceylon, and dis 
honoured This is a general acceptance, and the acceptor may be sued in England 41 
4. Bills drawn payable at a bank in Amsterdam are accepted by the drawees in 
London This is a geneial acceptance, and the fact that the bill is payable m Dutch 
ouriencv does not displace the application of s IB (2) (c). 4 ' 1 

Time. 

(d) qualified as lo time 40 : 

Illustrations 

1. A draws a bill on B, payable two months after date. B accepts it, payable six 
months after date 4T 

2. B accepts a bill drawn on him, "on condition that it be lenewed”, for six 
months. 4 * 

Some of several drawees. 

(e) the acceptance of some one or more of the drawees, 

but not of all. 

Illustration 

Bill diawn on B, X, and Y B accepts X and Y refuse to accept This i«. a 
qualified acceptance. 49 

The holder may refuse to take a qualified acceptance (s. 44). If 
he does, he must give notice to the drawer and indorsers, who (except 
in the case of a partial acceptance 5 “) may decline to be bound by it. 

41 Cf. New York Negotiable Instruments Law, § 228, and notes m Ciawfoid’s 
edition. 

Cf. HaUtcad v. Skelton (1843), 6 Q. B. 86, Ex. Cb l 114 E B. 

*•* Ibid 

44 Ex- ft. Hayward (1887), 3 T. L. B 687. 

Bank PolsU (Banka Polsktfgo) v. K J. Malta ( Mulder ) d Co., [19411 2 
A. E. B. 647! [1942] I A B. B. 396, C. A. 
a" The validity of auoh an acceptance must of comae be subject to the provisions 
of the Stamp Acts. 

A f BittseV V. Phillips (1860), 14 Q B. 891 ; cf Panshawe v. Peet (1867), 26 L J 
Ex, 814; 117 B. B. 

A* Ibid. 

44 Marius, No. 18*, New York Diaft Code, § 1784', Nouguiet, § 461. 

In the ease of a partial acceptance the holder’s rights are reduced in amount by 
the sum foi which the bill was accepted, until the bill is dishonoured by a failure 
to pay the partial acceptance S. 44 (2). 
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The continental codes admit a partial acceptance, but make any other 
condition equivalent to a refusal to accept.’ 1 As to the eifeet of this 
conflict of laws, sec s. 72. An acceptance is, whenever possible, to 
be construed as general, not qualified; and a mere memorandum, 
such as a wrong due date, inconsistent with such construction, has 
been rejected as being no part of the acceptance. 12 Whether accept- 
ance is general or qualified is a question of law. 1 
In an action by holder against acceptor, Byles, J., said; “The 
simple meaning of an acceptance is ‘ I will pay ’. So translating the 
word * accepted ’, what is meant by saying * accepted payable on 
giving up bill of lading ’ ? It is impossible, I think, to contend that 
this is not a conditional acceptance. Then it is said that this being 
a conditional acceptance, the bill of lading must be handed over to 
the acceptor on the day when the bill falls due [and if not, that the 
acceptor is discharged]. Now, it seems to me that this is not so, 
but that the qualification merely qualifies the acceptor’s obligation 
throughout the whole extent of that obligation; and that, as between 
the holder and the acceptor, that obligation exists for six years at 
all events ”. al See further s. fi2 (2). As to securities for bills, see 

р. 801. 

As to partial acceptances, see further s. 44 (2). 

Sub-s. (2) (c) reproduces the effect of the repealed 1 & 2 Geo. 4, 

с. 78, which was passed to override the case of Rowe v. Young, where 
it had been held that an ordinary acceptance payable at a banker’s 
was a qualified acceptance. 1 ’ See further ss. 44, 45 (4), and 52 (2). 

The particular cases specified in sub-s. (2) do not profess to be 
exhaustive. Where a bill was drawn payable “in effective and not 
in vals reals ” (i.e., coin a& distinguished from paper) an acceptance 
payable in " denaros ” was held to be qualified. 00 

The continental codes admit partial, but prohibit conditional, 
acceptances. 

This section does not apply to notes; see ss. 87 and 89. 

Inchoate instruments or blank signatures. 

20. (1) Where a simple signature on a blank stamped 
paper is delivered by the signer in order that it may be 

81 See German Exchange Law, Art. 02 ; French Code, Art. 124 , Netherlands Code, 
Art. 120 

82 Fanshaioe v. Peet (1867), 28 L, J. Ex, 314; of. Stone v Metcalfe (1816), 4 

Camp. 217; 171 E. E. ; Pitch v Jonet (1856), 6 E. & B, at p, 246, 119 E. R. , 

Decrot* v. JVfever, [1891] A. C. 620, H. L. 

,a Sproa t v. Maitheios (1786), 1 T. E. 182; 99 E. B. 

8 * Smith v. Verttte (1860), 30 L, J. C. P. at p. 60, 

85 Howe v. Young (1820), 2 Bligh, H. L. 391; 2 B. h B. 186; 4 B. B. The whole 
question of qualified acceptances is here discussed at length. 

84 Boehn v. Garcias (1808), 1 Camp. 486, n. ; 370 E, E, 



48 


BILLS OF EXCHANGE ACT, 1882 


converted into a bill,” it operates as a prima facie authority 
to fill it up as a complete bill dor any amount the stamp will 
cover,' 8 using the signature for that of the drawer, 50 or the 
acceptor, 1 '" or an indorser 61 ; and, in like manner, when a 
bill is wanting in any material particular, the person in 
possession of it has a prima facie authority to fill up 
the omission in any way he thinks fit/ 2 

(2) In order that any such instrument when completed 
may be enforceable against any person who became a party 
thereto prior to its completion, it must be filled up within 
a reasonable time, CJ and strictly in accordance with the 
authority given. 1 ' 1 Reasonable time for this purpose is a 
question of fact. 

Provided that if any such instrument after completion is 
negotiated to a holder in due course it shall be valid and 
effectual for all purposes in his hands, and he may enforce 
it as if it had been filled up within a reasonable time and 
strictly in accordance with the authority given. 05 


Illustrations 

1. Bill drawn payable to or order. Any holder for value may write his own 

name in the blank, and sue on the bill.* 4 

2. B, who is indebted to C, gives him a blank acceptance for £100, C dies. If 
C’s administrator fills np the paper as a bill payable to drawer's order, and inserts 
his own name as drawer, he can enforce payment thereof against the acceptor.®? 


*? Baxendale v. Bennett (1878). 8 Q. B. D. at p. 581, C. A. ; Smith v. Prosser, [1907] 
2 K. B. at p. 763, 0. A. 

88 St can v. N. B. Australasian Co. (1868), 2 H. & C. at p. 184; 160 E. B. ; 32 
L. J. Ex. 273. 

69 Collis v. Emmet (1790), 1 H. Bl. 313; 126 E. R. 

«o Molloy v. Delves (1881). 7 Bing. 428; 181 E. R. 

41 Foster v. Maekinnon (1869), L. R. 4 C. P. at p. 712; Olenie v. Bruce-Smith, 
[19081 1 K, B. 263, 0. A.; as explained, Shaw v. Holland and Neal, [1913] 
2 K. B. 16, C. A. Cf. Russell v. Langstaffe (1780), 2 Dougl. 614, 610; 99 E. R. ; 
" the indoiBement on a blank note is a letter of credit for an indefinite sum ", 
per Lord Mansfield. And see National Sales Corporation v. Bemardi (1931), 
47 T. L. R. 880, and McCall Bros., Lid. v. Hargreaves, [1932] 2 K. B. 423. 

63 Crutchly v, Mann (1814), 6 Taunt. 629; 128 B. R. ; and cases, supra ; cf. New 
York Negotiable Instruments Law, § 83. 

63 Temple v, Pullen (1853), 8 Exch. 889; 166 E. R. ; Montague v. Perkins (1868), 
22 L. J. C. P. 187. 

04 Awde v. Dixon (1851), 6 Exoli. 869; Hanbury v. Lovett (1868), 18 L. T. (n.s.) 
366; Oakley v. Boulton (1888), 6 T. L. R. 00, C. A. 

83 Schultz v, Astley (1886), 2 Bing. N. C. 544; Foster v. Maekinnon (1809), L. R. 4 
C. P. at p. 712; Guildford Trust, Ltd. v. Goss and Another (1927), 43 T. L. R 
167; cf. New York Negotiable Instruments Law, § 83; and cases cited in 
Crawford's edition. 

*® Crutchly v. Mann £1814), 5 Taunt. 629; 128 E. R. Cf. Illustration 14i 
Scard v. Jackson (1876). 84 L. T. (n.S.) 86. 
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8. B. who is indebted to (J, gives him :v blank acceptance fot 1TOO, and then dies. 

0 may fill no bin own name as diaiver and payee after B’s death, and recover the 
amount lrom B's estate. 08 

i. B, having authonly to do so, gives a blank acceptance foi tlQO m the name 
of his firm. Jt is filled up alter It's death The suiviving partneis aic liable. 1 * 9 

5. B gives 0 a blank acceptance to a< commodate lnm, and without receiving value. 
Aftei ll’s death it is Idled up anil discounted with 13, who tecs it filled up. D cannot 
recover the amount lrom B’e estate. 70 

6. B gives a blank acceptance to a inoncy-lcndei, who fills il up as a bill payable 
to diawer's oidcr, insetting a fictitious signature as tbal of dmvvoi and lndoisor 
If the bill alteiwaids gets into the hands ol a holder m due comae he can recover 
iiom B, 71 

7. B puts a blank acceptance of his own in his desk. It is stolen , and I hen filled 
up as a bill. Even a holder in due course cannot recover from B, for B never 
delivered the inchoate instrument tor the puipose of conversion into a bill. 7 - 4 

8. B gives a blank acceptance m the name of his firm to C without the authority 
of his co-partners. 0 gives the bill in this state to biB own partner for a private 
debt, who then fills in the name of C'a firm as drawer and payee. C’s firm cannot 
recover on this bill from B’s firm. 78 

9. B and X Bign as makeiB a joint and seveial note, with blanks for date and 
payee's name. B signs on condition that the note shall only be issued if Y also will 
join as a maker, y refuses to join. X, who is in possession of the note, represents 
to plaintiff that he has authority to issue it. He fills in plaintiff's name as payee, 
and tiansfers the note to him for value. Plaintiff cannot recover from B. 7d 

10. B signs as acceptor a bill on a fid. stamp, with the amount left blank. In 
the margin is £4. This is Ji audulenlly altered to £40, and the bill is filled up foi 
forty pounds. A holder in due course can recover £40 from B. 76 

11. B, a bankrupt, gives a blank acceptance. It is filled up and negotiated after 
his discharge. The balder can recover, for there was no provable debt until aflBr 
B's discharge. 70 

13, In 1840 B gives a blank acceptance on a 5s. stamp to A to accommodate him. 
In 1852 A fills up the document as a bill for £200 and signs as drawer. Ho then 
negotiates it to a holder in due course. The holder can recover from the acceptor. 77 

IS. An incomplete bill (no drawer’s signature) which is senl by railway and lost, 
is not a security ior the payment of money within the meaning of the Carriers 
Act 78 : sed qua rc. If it is not a security for the payment of money, what is it? 
Surely an instrument may be a security for money although not completed, par- 
ticulaily if it may be completed by anyone and become valid and effective in the 
hands of a holder in due course. 

14. Document in the form of a bill payable to drawer’s order, but not signed 
by tbe drawer, is accepted by B, and returned by him to the proposed drawer, who 

80 Carter v. While (1882), 20 Cb. D, 225; affirmed (1888), 25 Ch. D. 860, C. A., 
where it was held that a surety for tbe acceptoi, not party to the bill, was not 
discharged. 

* 8 Usher v. Daunoey (1814), 4 Camp. 97; 171 E. E. 

70 Batch v, Seailes (1854), 2 Sra. 4 G. 147; 65 E. R. j 24 Xj. J. Ch. 22; approved 
France v, Clark (1884), 26 Oh. D. 257, at p. 262, C. A, Of. Illustration 1 on p. 64. 

71 Schultz v. Astle y (1836), 2 Bing. N. C, 644; 182 E. E. ; London and South 
Western Bank v. Wentworth (1880), 6 Ex. D. 96. 

i- BaxendaU v. Bennett (1878), 3 Q. B. D. 625, C. A. CL Ingham, v. Primrose , 
Illustration 3, on p. 54. 

78 Hogarth v. Latham (1878), 3 Q. B. D. 648, C. A.. 

74 Awde v. Dtxon (1861) , 6 Bxch. 869 ; 166 E. R. 

78 Garrard v. Lewie (1882), 10 Q. B. D. 80. 

70 Goldsmid v. Hampton (1858), 6 C. B. (n.s.) 94; 27 L. J. C. P, 286; 141 E. ».: 
of. Ex p. Hayward (1871), Ij. R. 6 _ Ch. 546. Such a transaction presumably 
would in most, if not all, cases, constitute a fraud on the bankruptcy laws, 

77 Montague v. Perkins (1858), 22 L. I. C- P. 187. 

78 Stoesnger v. $. E, By. (1864), S E. & B. 649; 118 E. R. ; but such an instrument, 
if in the hands of the drawer, might he a security for money within the tiarcenv 
Acts; If. v. Bowerman, [1891] 1 Q. B. 112. 

4 


C.B.E. 
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dies belore signing it. The drawer's executors cannot sue It ou this instrument, 
but it may lie evidence ol a debt horn It lo the drawer's estate. 70 

to. A drawer in Bavaria signs a hill with the amount and date loll m blank. His 
agent in England fills up the blanks, and m Uaud nl the drawei indorses it awav 
foi a private debt. A holder in due course can leeovoi on it, and it is not material 
that the bill hears only a foreign bill stamp. 30 

16. B, intending to boirmv £15 /torn X, signs a blank stamped paper, ami 
authorises X lo fill it lip as a note for £15 payable to X. X, instend of so doing, 
fillB up the document as a promissory note loi £110 payable to C, and then hands it 
to C, who takes rt in good iaitli and tor value. This is not a negotiation of the note 
to a holder in due course, and C cannot recover. 31 

17. B signs, as maker, a blank stamped paper, and gives it to X, authorising him 
lo fill it up as a noto for £250, to secure an advance which C is to make to X. 
X fraudulently fills it up bb a note tor £1,000 payable to C, who has in good faith 
advanced £1,000, B is estopped liom setting up X's fiaud, and C is entitled to 
recover the £1,000 from B. 82 Sed quart. 

18. B, in South Africa, signs liis name on a blank unstamped paper, on which 
is a lithographed form of a promissory note, and hands it to T, his agent, to be 
retained until further instructions. T fraudulently fills up the blanks and negotiates 
the note to C, who in good laith gives full value to T. 'J'be instrument is stamped 
in England as a foreign note, and the maker is sued thereon by C. He 1 b not liable, 
for he did not deliver the documeul for the purpose of being filled up and negotiated. 30 

10. B, the acceptor of a bill, is asked to renew it. He accordingly signs bis name 
on the back of a blank stamped bill form. This is an authority to fill it up as a bill 
making B liable as an indorser, not as acceptor. 34 

20. A draws a cheque to bearer, filling up the space for figures with £2, but leaving 
in blank the space for showing the smonnt in words. A confidential clerk fills in 
the space for words “one hundred and twenty pounda ”, and alters the £2 into £120. 
If the clerk misappropriates the cheque and gets it cashed, the bonk can debit A’s 
account with £120. 8 ° 

21. A sells goods to B and draws a bill on him payable to hib own ordor, but does 
not indorse it. B accepts the bill, C indorses it to guarantee the acceptor, and then 
hands it back to A, the drawer. If the bill is dishonoured the drawer can complete 
the bill by making it payable to himself and then recover from the indorser. 36 

22. A blank cheque crossed " not negotiable ” was signed and delivered to a servant 
to fill in for the amount of £2 in favour of X. The servant fraudulently filled in the 
amount of £64 in favour of Y. Held that Y must refund the sum of £54 collected 
by Y’a banker as the instrument was not negotiable, and that Y as payee was a 
pel son within the meaning of s. 81. The principle in Lloyd's Bank v. Cooke was 
not to be extended, 30 # 


13 Lawson's Erors, v, Watson (1907), 9 F. 1363 (Scotland). Qn, if executors could 
complete by signing as drawers, 

30 Cf. Barker v. Sterne (1864), 0 Exch. 684; 166 E. K. 

31 Herdman v. Wheeler, [1902] 1 K. B, 361; Jones v. Waring and Gillow, [3926] 
A. C. 670, tnfra, p. 92, and s, 20. 

32 Lloyds Bank v. Cooke, [1907] 1 K. B. 794, C. A. If this decision is supportablu 
only on the assumption that 0 is a holder in due course, it would appear to be 
overruled by Jones v. Waring and Gillow, supra. Cf. Ayres v. Moore, [1989] 
4 A. E. R. 361, where neither Herdman v. Wheeler nor Lloyds Bank v. Cooke 
wore referred to. Soe illustration 22 and Wilson, etc. v. Pickering, note (86a). 

32 Smith v, Prosser, [1907] 2 K, B. 736, C. A. Distinguished, Guildford Trust, 
Ltd. v. Coas and another (1927), 43 T. L. R. 167. 

31 Belfast Banking Co. v. Reown (1898), 38 Ir, Ii. T. 96, Bailee, C.B, 

83 London Joint Stook Bank v. MamUlan, [1918] A. C. 777, H. L. 

63 Macdonald, if Co. v, Nash d Co., [1924] A. C. 626, H. L. ; distinguishing Steele 
v. M' Kirtlay (1880), S App. Caa. 764, H. L. Applied in Notional Sales Corpora- 
tion v, Bernardi (1931), 47 T. L. B. 880, where held that the position of the 
drawer’s signature when indorsing is immaterial; this latter case was followed 
by-Goddard, J., in MoCall Bros., Ltd, v. Hargreaves, [1982] 2 K, B. 423. 

a *a Wilson and Mtesan V. Piakcring, [1946] 1 A. E. R, S94, 
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This section is supplemented by s. 12, which provides lor the special 
case of a bill payable after date, or an acceptance payable after sight 
being issued undated. Sec “ holder ” defined by s. 2, and “ holder 
in due course ” by s. 20, and note that it enters into the latter 
definition that the bill is “ complete and regular on the face of it ” ; 
if not, caveat emptor. In Illustrations 5, 8, and 0 the holder was not 
a holder in due course. 

In Hatch v. Searles ,* 7 Vice-Chancellor Stuart says : “ As to a 
bona fide holder the question as to the effect of the acceptance 
or indorsement having been written on a blank piece of paper 
can be of no importance, unless he can be fastened with notice of 
that imperfection. If the holder has notice of the imperfection he 
can be in no better situation than the person who took it in blank, 
as to any right against the acceptor or indorser who gave it in blank. 
But if he [is to] be a bona fide holder without notice, he must have 
taken the negotiable instrument in a perfect shape and in terms a 
complete contract.” 

An instrument wanting in some one or more requisites of a 
complete bill is in effect a transferable authority to create a bill. 
While incomplete it is subject to the ordinary rules of law relating 
to authorities, e.g., an authority coupled with an interest is not 
revoked by the death of donor or donee, while an authority not 
coupled with an interest is revoked by the donor’s death ; see Illustra- 
tions 2 to 5. The liabilities of the parties accrue from the time when 
the instrument is issued in a complete form, and not from the lime 
when their signatures are attached. 83 

The section refers only to blank signatures, etc., on stamped paper. 
Incomplete instruments on unstamped paper are outside the section, 
and are governed by the, ordinary common law rules as to estoppel 
(see, e.g., Illustration 18). As to forgery of inchoate instruments, 
see s. 1 (8) of the Forgery Act, 1918 (3 & 4 Geo. 5, c. 27). 

The New York Negotiable Instruments Law, § 34, in order to give 
effect to the principle of such cases as Baxendnle v. Bennett (Illustra- 
tion 7), enacts that “where a negotiable instrument has not been 
delivered, it will not, if completed and negotiated without authority, 
be a valid contract in the' hands of any holder, as against any person 
whose signature -was placed thereon before delivery 

Delivery to complete contract. 

21. (1) Every contract on a bill, whether it be the 
drawer’s, the acceptor’s, or an indorser’s, is incomplete and 

w (1854), 2 8m. & Ch 147 j 65 E. B. ! approved France v. Clark (1884), 26 Oh. B, 257 1 
at p. 202, 0, A. 

88 Montague v. Perkins (1868), 22 L. J. C. P. 187 (Statute of Limitations) ; p, 
Saywari (1871), L. E. 6 Oh. 646 (petitioning creditor's debt). 
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revocable, until delivery of the instrument in order to give 
effect thereto. 

Delivery. 

Provided that where an acceptance is written on a bill, 
and the drawee gives notice to or according to the direc- 
tions of the person entitled to the bill that he has accepted 
it, the acceptance then becomes complete and irrevocable. 8 " 

Illustrations 

1. B, who owes C £ 100 , makes a note for the amount payable to C. B dies, and 
the note is afterwards iound among his papers. C has no right to this note, and if 
it be given to lnm he cannot enforce it. 00 

2. B makes a note in favour of his servant, and hands it to his solicitor, telling 
the solicitor to retain the note till his death, and then hand it to the servant, if still 
in his service. B dies, and the solicitor handa the note to the servant. The servant 
can (perhaps; prove for the amount in the administration of B's estate. 0! 

3. B makes a note in favour ol C, and delivers it to a stakeholder (e.g., trustee 
under composition deed). C thereby acquires no property in the note.® 2 

4. C, the holder of a bill, specially indorses it to D, and transmits it by post to X, 
his own agent. X informs B that he has received the bill, but doeB not give it him 
or undertake to hold it on his account. C (probably) can revoke the transaction 
and cancel his indorsement to D.® 3 

5. 0, the holder of a bill, specially indorses it to D, and places it in on envelope 
to D. The envelope with a letter and the bill enclosed, which is pul in the C’s office 
posting-bOx, is stolen by C's clerk who forgeB D’s indorsement and negotiates the 
bill. The property in the bill remains in C.® 4 

0. By the regulations of the English Post Office, a letter once posted cannot be 
reclaimed. If, then, the indorsee of a bill authorise the indorser to transmit it to 
him by post, the property in the bill passes to the indorsee, and the indorsement 
becomes complete as soon as the letter which contains the bill is posted.® 8 

s » Cox v. Troy (1822), 6 B. & Aid. 474; 106 E. B. ; Nouguier, § 661. The drawee, 
unlike the drawer or indorser, has no property in the bill, therefore less is required 
to make him attorn to the holder, By German Exchange .Law, Art. 21, an 
acceptance once written cannot be cancelled. 

®» Cf- Bromagc v. Lloyd (1847), 1 Exoh, 82; 164 B. B. 

•* So held in Re Richards (1887), 86 Ch. D, 641, but criticised in Re Whitaker (1889), 
42 Ch. B, 119, at p. 126, C. A. It would Beem to be an attempt to make a 
testamentary bequest outside the will or codicils thereto; that does not affect 
the point that there may have been a good delivery within s. 21 (1). 

® 3 Cf. Latter v. White (1872), L. E. 6 H. L. 678. 

® 3 Brind v. Hampshire (1886), 1 M, ft W. 865; 160 E. B.; Muller v. Pondir (1878), 
56 New York B, 326. 

84 Cf. Arnold v. Cheque Bank (1876), 1 C. P. D, at p. 684. 

» 8 Ex p. Cote (1873), L. B. 0 Ch. 27; Sichel v. Batch, (1864), 2 H. & C. 964; S3 
L. J. Ex. 179; 169 E, B. ; Kleinwort v. Oomptoir D'Escompte, [1894] 2 Q. B. 
at p, 168 (crossed cheque sent by post from Barcelona to England and stolen in 
transit). The proposition underlying^ the Illustration appears to be equally sound 
although the indorsee did not authorise transmission through the post; difficulties 
only arise if the letter with its enclosure goes astray. But if there be no 
authority, express or implied, to send by post, the instrument is so sent at sender’s 
risk; Penning ton v. Crossley (1887), 18 T. L. B. 618, C, A. As to the usual 
practice to remit money by crossed cheque, and not by posting bank notes, Bee 
mtchelhHenty v, Norwich Union (1817), 84 T. L. B. 7f. See Ose G-esellschaft 
v. Jewish Colonial Trust (1927), 48 T. L. B, 898 (money remitted abroad by 
cheque in a registered letter held to be at the risk of the customer who requested 
the bank to remit t although there was no express authorisation of that method 
of transmission). ' 1 1 
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7. The holdei' of a note payable to bearer wishes to remit money to D. For safety 
of transmission he cuts the note in half and posts one half to D. Before he posts 
the second half he changes hie mind, and writes to D demanding back the half he 
has sent. He is entitled to do so, for a partial delivery is inellectual. D, ‘ Sed gnovf*. 
The position to the present editor seems that although no rights under the whole 
instrument have passed to D so that the lioldoi could sue on the half he has retained, 
yet he has no right to the lelurn of tbo half as a piece ot paper.® 7 

8. A bill is lelt with the drawee fot acceptance. The drawee wiite-, an acceptance 
on it. The next day the holder calls for the bill; he is merely informed that it is 
mislaid, and is requested to call the noxt day. In the meantime the drawee hears 
that the drawer has tailed. He accordingly cancels lus acceptance, and the next day 
delivers the dishonoured bill back to the holder. This is no acceptance; the drawee 
was entitled to cancel it. 08 

9. A firm is indebted to D. X, who is a partner in the film, and also agent for D, 
writes the firm’s indorsement on a bill held by the firm, and puts the bill with some 
other papers of D’s of which he has the custody, This is delivery and so a valid 
indorsement by the firm, and the property in the bill passes to D." 

10. In reply to a letter requesting “ the favour of a cheque " in payment of a debt, 
the debtor sends by post to his creditor a cheque for the amount. The cheque is 
stolen in the post, and the thief gets it cashed. The posting is a good delivery to 
the payee, and the cheque operates as payment. r 

Post Office. — By s, 2, ** delivery ” means transfer of possession, 
actual or constructive, from one person to another. “ To constitute a 
contract ”, says Bovill, C.J., “ there must be a delivery over of the 
instrument by the drawer or indorser for a good consideration, and as 
soon as these circumstances take place the contract is complete, and 
it becomes a contract in writing.” a “ In order to make the property 
in bills pass,” says Mellish, L.J., “ it is not sufficient to indorse them. 
They must be delivered to the indorsee or to the agent of the indorsee. 
If the indorser delivers them to his own agent, he can recover them ; 
if to the agent of the indorsee, be cannot recover them 
Illustrations 6 and 10 show that the Post Office is the agent of the 
person to whom the bill or note is posted if there be express or 
implied authority to send by post, but if there be uo such authority 
the Post Office is the agent of the sender. 4 

By whom. 

(2) As between immediate parties, and as regards a 

94 Smith v. Mnndy (i860), 29 L, J. Q. B. 172; of. Redmayne v. Burton (i860), 
2 L, T. (n.s.) 824. 97 Cl. Rummens v. Hate (1876), 1 Exuli. D. 169. 

98 Bank o/ van Diemen's Land v. Bank of Victoria (1871), L, R. 3 C. P. 626. 

99 Lysaght v. Bryant (1860) , 9 G, B, 40 ; 187 E. E, 

1 Norman v. Rioketts (1886), 3 T, L. E, 182, C. A.; Thairlmll v. Great Northern 
Ry., [1910] 2 K. B, 609 (dividend warrant sent by post), but see p. 316. If the 
lost draft is not cashed the payee's remedy is under ss. 69 and 70. 

9 Abrey v. Cru# (1869), L, E. 5 C. P. at p. 42. See, too, Denton v. Peters (1870), 
b. R. 6 Q. B, 476, 

* Bx p. Cote (1873), L. R, 9 Oh, 27, where the question was the effect of the French 

E ast office regulations, 

! after v, Liptan (1899), 16 T. In R, 435 (part of allotment money returned 
through the post by cheque was lost ; loss fell on the senders although the money 
was originally sent by the allottee through the post by cheque). Luttges v. 
Shenoood (1896), 11 T. In R. 238 (acceptance sent through the poBt by acceptor 
to holder was lost in the post; loss fell on acceptor since the holder had not 
expressly authorised the aoceptor to return the' bill by post;. 
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remote party other than a holder in due course,’ the 
delivery — 

(a) in order to be effectual must be made either by or 

under the authority of the party drawing, accepting, 
or indorsing, as the case may be b ; 

Conditional delivery. 

(b) may be shown to have been conditional or for a special 

purpose only, and not for the purpose of transferring 
the property in the bill. 7 

But if the bill be in the hands of a holder in due course 
a valid delivery of the bill by all parties prior to him so as 
to make them liable to him is conclusively presumed. 

Presumption as to delivery. 

(3) Where a bill is no longer in the possession of a parly 
who has signed it as drawer, acceptor, or indorser, a valid 
and unconditional delivery by him is presumed until the 
contrary is proved. 8 

IiLtrsuumoNs 

1. The holder of a bill specially indorses it to D, and dies before delivering it, but 
bis executor subsequently bands tha bill to D. There is no valid indorsement, for 
an executor is not the agent of bis testator to give a delivery from -which Mb testator 
had abstained. D cannot sub on the bill.® 

2. X, by means of a promise or condition which he does not fulfil, induces A. to 
draw a cheque in favour of C. X delivers it to C, who receives it bona, fide and for 
value. C acquires a good title, and can sue the drawer, for X is ostensibly the 
drawei’s agent. *• 

3. A draws a cheque payable to bearer, intending to pay it to X. It is stolen 
from his desk hefove he issues it, and is subsequently negotiated to C, who takes 
it for value and without notice. C acqunes a good title and can sue A. 11 

* See “ holder in due course ” defined by s. 29, and 11 delivery " by s. 2. 

0 Sromage v. Lloyd (1847), 1 Exch, 3S ; 154 E. B. i cf. Be Richards (1887), SB 

Ch. D. 511 (Illustration 2 on p. 52). 

T Bell v. Lord Ingestre (1848), 12 Q. B. at p. 819; of. Salmon v. Webb (1862), 
8 H. L. Caa. at p. 618; Castrique v, Buttigieg (1856), 10 Moore B. C. at p. 108; 
88 E, B.; Dtiii if v. Parker (1868), Ii. B. 6 Eq. at p. 187; Benton v. Martin 
(1878), 52 New York B. at p. 674. 

« Cf. New York Negotiable Instruments Law, § 86. 

* Bromage r, Lloyd (1847), 1 Exch. 82; 154 E. B. See this case distinguished, 

Giddings v. Giddings (t878), 81 Araer, B. 682. Cf. Illustration 6 on p. 49. 

W Watson v. Bussell (1862), 3 B. & S. 84; 122 E. B.; 81 L. J. Q. B. 304; affiimed, 
5 B, & S. 968, Ex. Ch. ; criticised and distinguished, Jones v. Waring it Gilloio, 
[1926] A. C. 670, H. L.; and cf. Clutton v, Attenborough, [1897] A. 0. 90, H. I». ; 
Talbot v. Von Bom , [1911] 1 X. B. 854, at p. 862, 0. A.; but see Hardman v. 
Wheeler, [1902] 1 K, B. 861, aa to the original payee of a promissory note. 

H Tngliam y. Primrose (1859), 7 C. B. (n.s ) at p, 85; 28 Ii. J. C. P. 294; Kinyan 
v. Wahlford (1872), 10 Ajmer. B. 165, The case seems conclusively this wise 
under the preciBe towns of the proviso of s. 21 (2), But see Baxendale v. Bennett 
(Illustration 1, p. 49) which was a cose of an uncompleted and undelivered 
instrument and is therefore dearly distinguishable, 
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4. B make-, a note payable to C, who sues him on it. B can defend himself by 
showing that the note was dcltveied to C on eoudilion that it was only to opeiale 
if he should proi me B to lie lestoied to a eeituin oflice, and that B was not so 
lestoied. 1 - 1 

5. C, the holdei of a bill, mdoises it m blank and hands it to D on the espiess 
(ondition that D shall letiie ceitain othei hills loithwith. D does not do so. I) 
cannot sue C, and it hi- sue the acceptor, the lattei may set up the /us teitii , 13 

0. C, the holder of a bill, mdoises it specially to D, in order that he may get it 
discounted foi him. D, m bleach of tiust, negotiates the bill to B. If E take the 
bill bona fide and toi value, he acqunes a good title, and can sue all the parties 
tlieieto. If he do not so take it, bo cannot sue G ; and if he euo (he aceeptoi, the 
latter may sot up that the hill is C's 14 ; fuithei, 0 can bung an action against E 
to lecover the bill or the pi oc tads is 

7. C, the payee of a bill, mdoises it to D. D sues C as indoieet. C may show 
that he and D weie jointly mteiested m the bill, and that he indorsed to the lattei 
to collect on joint account. 10 

8. B makes a note foi A100 payable to C oi ordei. C sues B, Evidence is adinis 
sible to show that the note was given as collateia! security for a lunnmg account, 
and what the stale of that account is. 17 

9. B makes a note m favoni of C, and hands it to X, to deliver it to C, if ho Bhall 
remain in B’s service till B’s death. Aftei B’s death, X hands the note to C. G 
(peihaps) may piove foi the amount against B’s estate. 10 

10 B, a pailner m a fins, signs a blank cheque, and hands it to his manager D, 
intending that the rubber stamp of the partneismp should be affixed and the cheque 
be used loi paitnerslnp business. D fraudulently completes and negotiates the 
cheque as B’s peisonal cheque, omitting to stamp it. The cheque is not delivered 
conditionally as an eseiow but operatively; B is liable to a holder in due course. 10 

Conditional delivery. — “Holder in due course’ 5 is defined by s. 29. 
Where the person to whom a bill is delivered conditionally or for a 
special purpose misappropriates it, the true owner may sue that person 
or anyone else who takes it from him with notice of the facts for the 
conversion of the bill,’ 50 or if the bill has been collected the true 


12 Jeijenes v. Austin (1726), 1 Stia. 674; 90 E. R. 

13 Bell v. Laid Ingestre (1848), 12 Q, B. 317 ; of. Seligman v. Huth (1877), 37 L. T. 
(n.b.) 488. “Was there total failure of consideration? Presumably a withholding 
of the bill from currency for a short time would be sufficient to constitute a con- 
sideralion, however inadequate, and the acceptor would have no answer, C being 
left to his iemedy for breach of contract against D. Cf. Adibel Hinnawi v 
l’oc oub Falimt, eta., [,1936] 1 A. E. R, 638, with Low v. Fry (1936), 162 L. T. 
686. But cf. luither, Lloyd v. Hawaii (next Illustration and note). It seems 
difficult to see how the propeity in the notes can shift back again to the mdorsei 
according to the conduct of the indorsee. The short answer to these objections 
may be that the acceptor can avail himself of the equities accruing in favour of 
the indorsor. 

10 Lloyd v. Howard (1860) , 16 Q* B. 996 ; 189 E. R>, ; and cf, Barber v, Richards 
(1861), 6 Exch. 63; 185 E. B. 

15 Goggerley v. Cuthbert (1806), 2 B. & P, N. R. 170; 127 E. R. ; cf. Alsagcr v. 

Close (1842), 10 M. & W. 676; 162 B. E,; Muttyloll Seal v. Dent (1863), 8 

Moore P. C. 319; 14 E. R. 

16 Denton v, Peters (1870), L. R. 5 Q. B. 476. 

17 Cf. Ex p. Twogood (1812), 19 Yes. 227 ; 34 E. R.; Re Boys (1870), L. R. 10 

Eq. 467. 

10 Re Riahards (1887), 86 Oh. D. 541; hut see comments in Re Whitaker (1889), 


42 Ch, D. 119, 126, C. A. 

10 Guildford Trust, Ltd. v. Goss and another (1927), 48 T. L. R. 107, 

» Goggerley v. Cuthbert (1806), 2 B. & P. N. R. 370; 120 E. R.; Alsager v. Close 
(1842), 10 M. & VV. 576; 162 E, B. 



56 


BILLS OF EXCHANGE ACT, 1882 


owner may waive the tort and sue for the proceeds as money received 
to his use . 21 

Escrow . — A deed delivered conditionally is called an " escrow ”, 
and by analogy the term is sometimes applied to bills. There is, 
however, this distinction : a deed cannot be delivered conditionally 
to the obligee ; the delivery must be to a third party . 22 Where a bill 
is delivered conditionally or for a special purpose, the relations between 
the person who so delivers it and the person to whom it is delivered 
are substantially those of principal and agent . 2 1 The person to whom 
it is delivered belongs, perhaps, to the class of agents called bailees 21 ; 
at least, if the terms “ bailor ” and “ bailee ” be used in the extensive 
sense given to them by Story in his work on Bailments. 

By the term “ immediate parties ” is meant parties who are in 
direct relation with each other. Thus the drawer and the acceptor, 
the drawer and the payee, the indorser and the next indorsee are 
immediate parties . 25 But, as the Illustrations show, a remote party 
may, through absence of consideration, notice of fraud or other circum- 
stances, stand on the same footing as an immediate party. 

Contracts of parties to bill are contracts in writing.— A bill or 
note must be in writing, and so, too, must the supervening 
contracts thereon, such as acceptance or indorsement, and so the 
contracts of the various parties are subject to the ordinary rule as to 
written contracts. 2 * Oral evidence is inadmissible in any way to 
contradict or vary their effect . 27 Evidence may be given for the 
purpose of establishing that there never was in law or fact an agree- 
ment, or that the agreement has been discharged, or to rebut these 
allegations. But, if the existence of the contract has to be conceded, 
then no evidence is admissible to vary its terms as expressed in or 
implied from the writing. But it is admissible (a) to show that what 
purports to be a complete contract has never come into operative 
existence 28 ; (b) to impeach the consideration for the contract 20 ; 
(c) to show that the contract has been discharged by payment, release 

21 Arnold v. Cheque Bank (1876), 1 C. P. D. at p. 685. Bee Muttyloll Seal v. Dent 
(1863), 8 Moore P. C. 818; 14 E. B. As to the impiopnely ol the tom “ waive 
tile tort”, and the extent of the principle so denominated, 'see United Australia, 
Ltd. v. Barclays Bank , Ltd., [19401 4 A. E. R. 80. 

32 Per Lord Denman, in Bell v. Lord Ingestre (1848), 12 Q, B. at p. 319; 116 E. R. 

22 Maguire v. Dodd (1869), 9 Ir, Cb. 462. 

** Cf. Lloyd v. Howard (1850), 15 Q, B. at p. 1000; 117 E. R., Erie, J.; Manley 
v. Baycot (1853), 2 E. & B. at p. 66 ; 118 E. R., Lord Campbell. 

** Cf. Indian Act, s. 44, and Jones v. Waring <( Gilloio, [19261 A. C. 670, 680, 
H. L,, as to drawer and payee, criticising and distinguishing Watson v. Russell 
(1863), 3 B. * S. 84 ; 121 E. R.; Ex. Ch. 
a * Poster v. Jolly (1885), 1 C, M. 4 B, 708? 149 E. B. 

«» For the general principles see Pollock's Contract, 11th ed., p. 201. 

28 F>. 21 (9i, and cases cited in illustration ; also Hilchings v. Northern Leather Co. 

of Amema (1914), 20 Com. Cas. at p. 28. 

*» Cf. Abrey v. Cruz (1869) , L. B. 5 C. P. at p. 45. 
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or otherwise 30 ; (d) to show that the order of the signatures of the 
indorsers is not their order in time, i.e., to show that a subsequent 
indorser signed above the signature of a prior indorser. 31 Thus — 

1. The mere signature of the holder on the back of a. bill (indorse- 
ment in blank) is a contract in writing to this effect : 1. I hereby 
assign this bill to bearer. 2. I hereby undertake that if the bearer 
duly present this bill, and it is not honoured, I, on receiving due 
notice, will indemnify him. 32 

2. A draws a bill in favour of C, and issues it to him for value. 
A thereby incurs the ordinary obligations of a drawer. If the bill be 
dishonoured and C sue A, oral evidence cannot be admitted to show 
that A’s liability as drawer was conditional on the performance of 
certain acts by C, and that C has not performed them. 33 

3. Bill drawn in ordinary form. Action by payee against acceptor. 
Evidence is not admissible to show that it was intended to be paid out 
of a particular fund which is no longer available. 34 

4. Bill drawn conditionally. Evidence is not admissible to show 
that the condition has been performed, and that therefore the bill has 
ceased to be conditional and consequently it has become valid. A bill 
must be valid ab initio. 3 ' 

5. B makes a note payable to C one month after date. C sues B. 
Parol evidence is not admissible to show that it was intended to be 
payable two months after dale. 30 

6. Bill drawn and accepted in the ordinary form. Parol evidence 
is admissible to show that the holder knew that the bill was accepted 
for the accommodation of the drawer; also that he gave time to the 
drawer, thereby discharging the acceptor, whom he knew to be a 
mere surety. 37 

7. Note payable fourteen days after date. Parol evidence is not 
admissible to show thal the note was not to be enforced if a verdict 
was obtained in an action between third parties. 33 

8. Bill payable six months after date. Evidence may be given 
of a contemporaneous written agreement to renew the bill on request. 3 * 

Of. Morris v. Baton <f Co., fl9] 8] A. C. 1 (oral rescission of written contract), 
and note e, 62 as to express waiver. 

a* National Sales Cor p. v. Bernhardi, [1931] 2 K. B, 188; McCall Bros. v. 
Hargreaves, [1982] 2 Iv. B. 862; Macdonald if Co. v. Nash if Co., [1924] 
A, C. 625. 

32 Cf. Suae v. Pompe (1860), 30 L. J. C. P. 75, at p. 80, and s. 65. 

33 Abrey v. Crux (1889), L. E. 6 C. P. 37; cf. 8. 61. 

31 Campbell v. Hodgson (1819), Grow 74; 171 E. R.; cf. Richards v. Richards (1831), 
2 B. It, Ad. at pp, 454, 455. 

*« Colahan v. Cooke (1742), WilleB 397; 126 E. B.; of. s. U (2). 

3 « Cf. Drain v. Harvey (1866), 17 C. B. (N.s.) 267; 144 B. E. 

a? Ewin v. Lancaster (1866), 6 B, & R, 571 ; 122 E. E. ; Overend v, Oiiental Finan. 

Corp, (1847), 7 H. L, 848; Hubbard v. Gurney (1876), 64 New York R, 467. 

38 Foster v. Jolly ( 1836 ), 1 C. M. 4s R. 703; 149 E. R. 

** Maillard v. Page (1870), Ii. E. 5 Ex, 812, " Tf the agreement is merely collateral, 
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But this is really no exception to the general rule since it is evidence 
of an entirely collateral or independent agreement. There seems no 
reason why it should not be equally enforceable even if unwritten 
(apart from the Statute of Frauds). No doubt such collateral agree- 
ments are no answer to an action on the original bill or note, but there 
seems no reason why the collateral agreement should not be action- 
able, and why the acceptor should not set up the agreement by way 
of counterclaim against the payee. 

9. Action on bill of exchange payable three months after date by 
indorsee against acceptor. Evidence is not admissible of a contem- 
poraneous oral agreement with the drawer to renew the bill if the 
acceptor is not in a position to pay it at maturity, even though the 
indorsee was aware of the fact when he took the bill. 40 

10. Action on a bill for £90. Evidence is not admissible to show 
that the acceptor and drawer agreed that only £60 should be paid, 
and that the payment should he by instalments, and this is so even 
though the indorsee is not a holder for value. 11 

11. A promissory note is made payable on demand. Evidence is 
not admissible to prove an oral agreement that payment should not be 
enforced till after the maker’s death. 1 * 

12. C makes an advance to B of £500, and B subsequently gives 
him a note for that amount. Evidence, it seems, is not admissible 
to show that the principal was not intended to be repaid, and that the 
note was only given to secure payment of interest during C’s life. 18 

13. Bill drawn in the ordinary form, payable to drawer’s order, 
and accepted. D writes his name on the back. Oral evidence is not 
admissible to show that he intended thereby to guarantee the payment 
of the hill to the drawer. The Statute of Frauds requires all 
guarantees to be in writing and signed. Sed quaere.* 1 

14. A note made by a company is indorsed by three directors in 
succession. In an action for contribution, evidence is admissible to 


it only affords ground for a cross-action [or counter-claim], but there are many 
cases in which it haB been held that the bill and the wiitang together form onlv 
one contract": pet Channsll, B,, at p. 819. 

* a New London Credit Syndicate v. Neale, [1898] 2 Q, B. 487, C. A., following 
Young v. Ansten (1869), L. B. 4 C. P, 668 ; but it is submitted that the acceptor 
would have an action against the drawer for breach of contract. See supra. 

*i Bemnt v. Cross (1861), 10 C. B. 896; 138 E. B, 

*3 Woodhridge v. Spooner (1819), 3 B, & Aid, 288; 106 B. B.; cf. Stolt v, Faiilamb 

am), m l. j. q. b. 420. 

** Hill y. Wilson (1873), L. R. 8 Ch. App. 888, at p. 898. It seems difficult to ■«ee 

why 1J should not counter-claim for rectification of the wiitten agreement in the 

hands of C. 

** Steele v. M'Kmlag (1880), 6 App. Cas. 764, H. L. ; diatinguished Macdonald S 
Co. s. Nash <f Co., [1924] A, C. 626, H. Tj. ; 29 Com. Gas. 818, at P- 837; and 
cf. Maodonaid v. Whitfield (1888), 8 App. Cas. 783, at p. 746, per Lord Watson, 
Cf, the explanation by Goddard, J., at Steele v. M'Kinlay in McCall Bros., Ltd . 
v. llargreaors, [1982] 3 K. B. 423, where that learned Judge found directly 
contrary to the above proposition. 
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show that they indorsed as co-surcties, and not as sureties in 
succession. 11 

15. Promissory note given in payment for goods supplied to the 
maker. D indorses the note as surety, making a verbal agreement 
with the payee that he is not to be liable if the goods are not equal to 
sample. Evidence of this agreement is not admissible. 40 But no 
doubt he could have claimed (or in the appropriate case counter- 
claimed) against the seller for damages for breach of condition. 

10. A sells goods to B and draws on him a bill payable to his own 
order. Before the goods are delivered C indorses the bill to guarantee 
B. B accepts the bill, and C hands back the bill to A. A completes 
the bill by making it payable to himself. If the bill is dishonoured, A 
can recover from C, the indorser, although he can only so recover 
on a variation of the written agreement, since an indorser is not 
liable to the drawer or payee, but vice versa.* 7 

As between immediate parties, a contemporaneous writing, 48 or a 
subsequent written agreement, 19 may control the effect of a bill, sub- 
ject to the same conditions that would be requisite in the case of an 
ordinary contract ; but the mere fact that a bill refers to a collateral 
writing on agreement which is conditional in its terms will not vitiate 
the bill in the hands of a person who has no notice of its contents. 80 

Two further principles may be said to emerge (or possibly more 
correctly the above principles may be stated in these other forms) 
namely — 1. Evidence is always admissible to prove what was the true 
relation of the parties at the time they entered into the contract 
evidenced by the bill or note ; 2. “ Evidence may be given of an oral 
agreement which constitutes a condition on which the performance of 
the written agreement is to depend ; and if evidence may bei given of 
an oral agreement which affects the performance of the written one, 
surely evidence may be given of a distinct oral agreement upon a 
matter on which the written contract is silent.” 61 


41 Macdonald, v. Whitfield (1883), 8 App. Gas. 783, P. C. ; of. Batson v. King (1869), 
28 L. J. Ex, at p. 328; National Sales Corporation v. Bernard i (1981), 47 
T. L. R. 380. McCall Bros., Ltd. v. Hargreaves, supra. 

40 Hitchings v. Northern Leather Co. of America , [1914] 3 K. B. 907. As a faot 
the maker kept the goods. Semble if he had rejected them D could have ect up 
total failure of consideration. * 

iT Macdonald A Co. v. Nash <t Co., [1924] A. C. 626, H. L. ; cf. National Sales 
Corporation v. Bernardi (supra). 

48 Cf. Btoion v. Langley (1842), 4 M. & Or. 406; 134 B. E. j Salmon v. Webb (1862), 
3 H, L. Cas. 610; Maillard v. Page (1870), L. R. 6 Ex. 312, at p. 819. 

48 McManus v. Bark (1870), L, R, 6 Ex. 66, 

Jury v. Barker (1868), E. B. & 1. 469; 120 E. E. See English and American 
cases reviewed, Taylor v. Curry (1871), 109 Massachusetts 80. 

si p e r Byles, 3., in hindleg v. Lacey (1864), 34 la 3. 0. P, 7, at p. 9 (written 
agreement, prior oral agreement to take up plaintiff's acceptance); Macdonald 
Co. v. Nash d Co., [1924] A. C. 626, H. L. (action by drawer as payee against 
indorser); and cf. Macdonald v. Whitfield (1883), 8 App. Cas. 733, at p. 746 (sue. 
cessive indorsers as co.sureties). 
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Capacity and Authority of Parties 

Capacity of parties. 

22. (1) Capacity to incur liability as a party to a bill 
is co-extensive with capacity to contract. 

Provided that nothing in this section shall enable a 
corporation to make itself liable as drawer, acceptor, or 
indorser of a bill unless it is competent to it so to do under 
the law for the time being in force relating to corporations. 

(2) Where a bill is drawn or indorsed by an infant, minor, 
or corporation having no capacity or power to incur 
liability on a bill, the drawing or indorsement entitles the 
holder to receive payment of the bill, and to enforce it 
against any other party thereto. 88 

Sub-s. 1 is declaratory. Sub-s. 2 is probably declaratory, but 
the law was not very clear. The word “ minor ” was added in com- 
mittee as the Scottish equivalent of the English term “ infant ", 
Capacity and authority. — Capacity must be distinguished from 
authority. Capacity means power to contract so as to bind oneself. 
Authority means power to contract on behalf of another so as to bind 
him. Capacity to contract is the creation of law. Authority is 
derived from the act of the parties themselves. Want of capacity 
is incurable. Want of authority may be cured by ratification. 
Capacity or no capacity is a question of law. Authority or no 
authority is usually a question of fact. Again, capacity to incur 
liability must be distinguished from capacity to transfer. An executed 
contract is often legally effective where an executory contract is 
unenforceable. An indorsement usually consists of two distinct con- 
tracts — one executed, the other executory. It transfers the property 
in the bill, and it also involves a contingent assumption of liability 
on the part of the indorser.* 3 

Conflict of laws. — When laws conflict, capacity is for some purposes 
determined according to the lex domicilii of the contracting party, 
btlfc for mercantile purposes it is probably determined by the lex 
loci contractus , s * 

** New York Negotiable Instruments Law, § 41, 

M Is not the learned author here confusing two distinct ideas, conveyance (which 
he also calls an executed contract), and contract? 

** Cf. Sattomayor v, De Barm (1877), 8 P. D, 1, at p. 6, C. A. (marriage); but as 
to mercantile contracts, see Westlake's International Law, 7th ed., p. 48; Dicey's 
Conflict of Laws, 4th ed., p. 509. 
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The continental codes lor the most part draw a distinction between 
traders and non-traders, but English law now draws no such distinc- 
tion as regards capacity to contract by bill or note. 

Incapacity of one party. — The incapacity of one or more of the 
parties to a bill in no way diminishes the liability of the other parties 
thereto.” Thus the acceptor cannot set up the incapacity of the 
drawer (s. 54 (2) ), and the drawer cannot set up the incapacity of 
the acceptor or payee, and the indorser cannot set up the incapacity 
of the drawer or a previous indorser — s. 55. 

Clergyman. — A clergyman, though liable to penalties for trading, 
has full capacity to contract by bill. 86 

Felon, — As to convicted felons, see the Forfeiture Act, 1870 
(88 & 84 Viet. c. 28), ss. 8, 14, and 15. 

1 1 Foreign Sovereign. — As to a foreign sovereign who in general can 
sue but cannot be sued, unless he chooses to submit himself to the 
jurisdiction, see p. 322. 

Married woman. — At common law a married woman incurred no 
liability by drawing, indorsing, or accepting a bill, 81 unless she was a 
sole trader in the City of London, or unless her husband was civiliter 
mortuus, or an alien resident abroad. Subject, also, to the like 
exceptions, her indorsement did not transfer the property in a bill, 88 ' 
unless she indorsed it with her husband’s consent. 88 In equity, 
however, if a married woman having available separate estate drew, 
indorsed, or accepted a bill, she was liable to the extent of such 
estate 00 ; and if the bill was part of her separate estate, her indorse- 
ment transferred it. 

By s. 1 of the Law Reform (Married Women and Tortfeasors) Act, 
1985 (25 & 26 Geo. 5, c. 80), which came into force on November 1, 
1985, “ a married woman shall (a) he capable of acquiring, 
holding, and disposing of, any property; and (b) be capable of 
rendering herself, and being rendered, liable in respect of any tort, 
contract, debt, or obligation ; and (c) 'be capable of suing and being 
sued, either in tort or in contract or otherwise; and (d) be subject 
to the law relating to bankruptcy and to the enforcement of judgments 
and orders, in all respects as if she were a feme sole n . By s. 2 all her 
property shall belong to her in all respects as if she were a feme sole 
and may be disposed of accordingly. It is necessary to add that a 

as Cf. Oiey v. Cooper (1782), 3 Dougl. 06; 99 E. R<; Wavtlucr v. Wilson (1912), 
28 T. L. R. 239, C. A. (joint and several note); German Exchange Law, Art. 8, 
68 Cf. the Pluralities Act, 1838 (1 & 2 Viet. a. 106), ss. 29, 81; Lems v. Bright 
(1866), 24 L. J. Q, B. 191. 

S7 Cannam v. Farmer (1849), S Exch. 698, note Bigned by married woman as widow. 

88 Cf. Smtth v. Mar each (1848), 18 L, J. C. P. 66. 

89 Prinee v. Brunatte (1886), 1 Bing. N, C. 486; 181 E. R. 

88 McHenry v. Davies (1870), L. R. 10 Bq. 88, 
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feme nole enjoys in private law all the rights and obligations of a 
mere man. S. 8 of the same statute abolishes a husband’s liability 
for his wife’s torts. If a married woman signs a bill or note as 
surety for her husband, no presumption arises that she has done so 
under undue influence. 111 When a married woman indorses a bill, 
her indorsement, of course, now transfers the property therein. 

Lunatic or drunken man.— The contracts of a lunatic or drunken 
man, known to the other party to be in such a condition of mental 
incapacity, are voidable and not void. 08 It is clear, therefore, that 
neither lunacy nor drunkenness can be set up against a holder in due 
course. 11 '' Complete drunkenness is a defence against an immediate 
party with notice. 1 ’ 1 Hallett, J., has recently considered mental 
incapacity in a drawer. 1 ' 111 

Minor or infant. — An infant incurs no liability by drawing, indorsing 
or accepting a bill, even if he represents himself to be of full age or 
ratifies the transaction on majority. 05 Thus : — 

1. B, an infant, within three months of twenty-one, accepts a bill 
payable six months after date. He ratifies the transaction on attain- 
ing his majority, and the bill is negotiated. B is not liable on his 
acceptance. 00 

2. B, after attaining his majority, accepts a bill to pay a debt 
contracted before his majority. The bill is indorsed to a holder in 
due course. The holder can sue B. 0T This decision has been 
questioned but it seems supportable on the ground that B gave a new 
promise after majority for which consideration was given by the 
holder. 

8. B, after attaining his majority, accepts a bill to compromise a 
joint liability on a bill which he accepted during his minority. He 
is not liable to a holder with notice, 08 and not, it is suggested, even 
to a holder in due course. 80 


Howes v. Bishop, £1009] 2 K. B. 890, C. A. 

* s Pollock on Contracts. 11th ed., p. 76. As to proving against a lunatic’s estate 
on a voluntary note, see Re Whitaker (1889), 42 Ch. I>. 119, C. A. As to revoca. 
lion of agent’s authority by notice of principal’s lunacy, see Drew v. Nvnn (1879), 
4 Q. B. D. 081, C. A 

M Imperial Loan Co. v. Stone, [1892] 1 Q. B. 699, C. A. Of. Ouildford Trust, Ltd. 
v. Rohl if Mariteh (1928), 72 R. 3. 171. 

** (tore v. Otbson (1846), 13 M. & W, 828', 163 B. B.; cf. Tyler v. H far well (1892), 
3D Sc, L. 8. 588 | 685, Court of Session (acceptance given when drunk for losses 
at cards). 

Won dies v. Trim bent (1916), 201 X.. T, Jouin, 136. 

45 Infants Belief Act, 1874 (87 & 88 Viet. c. 82); Levene v. Brougham (1909), 
26 T. I>. B. 266, C. A. (promissory note); Leslie, Ltd. v, Slu ell, [1914] 3 K. B. 
007, C. A, (loan), and if the substance 1 of the action be contract, the infant 
Cannot he made liable by suing him in tort, see at pp. 613 , 620. 

« Bx p. Kibble (Xm), Jj. R. 10 Cb. 878. 

a* Belfast Banking Co. v. Doherty (1879), 4 Ir. Li. B. Q. B. D. 124. 

« Smith v. King, [1892] 2 Q. B. 648. 

** Cf. Hatley v. Peacoek, infra. 
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4. An infant and his father make a joint and several promissory 
notes in consideration of money advanced to the infant. The father 
is liuble on this note as a, principal debtor. 

5. An infant gives for value a post-dated cheque, dating it a few 
days after attaining his majority. He is not liable on this cheque. 71 

If the consideration for a bill given by an infant be necessaries 
supplied to him, he may be ‘liable for the goods supplied, though not 
on the bill. 7 " The age at which infancy ceases differs in different 
countries. In most continental countries a distinction is drawn 
between infant traders and non-traders, the former having full 
capacity. In England it was formerly held that an infant who 
traded and accepted bills was estopped from setting up his infancy, 71 
but this ruling is no longer law. 74 

By this section, when a bill is payable to the order of an infant, 
his indorsement transfers the property therein. 75 Since an infant can 
legally be an agent, his indorsement in that character gives rise to no 
difficulty. In America it is not uncommon to get a bill made payable 
to the order of an infant clerk. His indorsement then operates as an 
indorsement sans rccours, though without openly discrediting the bill. 

Liability of oompany op corporation. — A corporation incurs no 
liability by drawing, indorsing, or accepting a bill, unless expressly 
or impliedly empowered by its act of incorporation so to do. 70 
Thus : — 

1. A joint stock company is incorporated for the purpose of forming 
a socidte anonyms abroad for the construction of railways. The 
directors are empowered by the memorandum and articles of associa- 
tion to do whatever they may from time to time think incidental or 
conducive to the main object of the company. These terms cover the 
issue of bills, and such a company is liable on its acceptance. 77 

2. A railway company, incorporated under an ordinary Railway 
Act, accepts bills which are negotiated. The company is not liable 
on its acceptances. 78 

In the case of a trading corporation the fact of incorporation for 
the purposes of trade would give capacity. In the case of non- 
trading corporations, the power must be expressly given, or there 

jo Wau flit e7 v. Wilson (1912), 28 T. L, R. 239, C. A. 

7i Butley v. Peacock (1913), 80 T. L. R. 42. 

7* Ex p. Maigrett, Be Soltykoff, [1891] 1 Q. B. 418, C. A.; ct. Chalmers’ Sale of 

Goods Aot, notes to § 2. 

73 Ex p. Lynch (1876), L. S. 2 Cb. D. 227, 

7* Em p. Jones (1881), 18 Ch. D. 109, 0. A. 

70 Ct Lebel v. Tucker (1867), 8 B. & S. at p. 833; Nightingale v. Withington 

(1818), 16 Mass. 272; Grey v. Cooper (1782), 8 Douel. 65; 99 E. R. 

70 lie Peruvian Railways Go . (1867), L, R. 2 Ch. 617; of. Sinclair v. Brougham, 

[1914] A. C. 398, H. L. (building society carrying on ultra vires banking 

business). 

77 Be Permian Railways Co, (1867), L. R. 2 Cb. 617, 

7» Bateman v. Mid Woles Ry. (1866), L B, 1 C. B. 499, 
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must he terms in the charter wide enough to include it. The Com- 
panies Act, 1862, s. 47, 74 did not confer capacity on all companies 
under that Act. It merely prescribed the mode in which such com- 
panies as had the requisite capacity were to exercise it . 1,0 A mining, 
a cemetery, a salvage, a gas, an alkali works, and a waterworks, 
company, has each been held to be a non-trading company . 81 See 
p. 70, as to non-trading partnerships. There is this distinction : A 
non-trading partnership can adopt a bill, but the bill of a company 
lacking capacity is, as regards the company, incurably bad; for a 
contract ultra vires of a corporation cannot be ratified. Query, if 
the rule as to drawing bills or making notes applies to cheques? 
Is a non-trading corporation liable on the instrument to the bearer 
of a dishonoured cheque which it has drawn, or is it only liable on 
the consideration to its immediate obligee ? The practice of paying 
by cheque is so universal that perhaps capacity to contract by cheque 
may now be presumed. In America the capacity of a corporation 
to bind itself by bill or note is co-extensive with its capacity to con- 
tract . 82 The capacity of a company ceases when a resolution to 
wind it up has been passed, although the resolution may not have 
been notified in the Gazette . 8J 

Power of corporation to transfer, — By this section, when a bill is 
payable to the order of a corporation, the indorsement of the corpora- 
tion passes the property therein, though from want of capacity the 
corporation may not be liable as indorser . 1,8 So, too, bankers may 
be justified in paying cheques out of the funds of a company where 
clearly, by the form of the cheques, the company would not be liable 
as drawers if they should not he paid . 88 

Alien enemies. — At common law an alien enemy is a person (other 
than a prisoner of war) who voluntarily resides or carries on business 
in hostile territory. Residence, and not nationality, is the test . 86 

An alien enemy may be sued, and therefore he may defend and 
appeal from a judgment against him ; but, except under licence from 

u Now s. SO of the Companies Act, 1920. 

s* Cf. B« Peruvian Railways (1867), L. R. 2 Ch. 617. 

*> Bateman v. Mid Wales By. (1866), B, E. 1 C. P. 499, at p. 60 6. 

** Faisons, pp. 164, 166. 
m Bolognan's Case (1870), L. E. 5 Ch. 667. 

«•* Smith v, Johnson (1868), 8 H. & N, 222 : 27 h. J. Ex. 868; 157 E. E. 

8s Mahony v. East Bolyford Mining Co, (1876), L. K. 7 H. L. 869 , 884. 

** Driefontein Consolidated Mines v. Janson, [1902] A. C. at p 506, H. L. ; Porter 
y . Freudmberg, [1015) 1 K. B. 867, C. A, In other words, “ local allegiance " 
is the test. V/O Sovfrachi y. N. V. Gebr, Van Udens, etc., [1948] A. C. 203. 
But though Belgium was largely occupied by the enemy, the fact that a company 
was incorporated in Belgium did not make it an enemy company: SaoUtd 
Andtiyme Beige y. Anglo-Belgian Agency, [1915] 2 Ch. 409, C. A. As to bills 
drawn by prisoners of war, see Antoine v. Morshead (1816), 6 Taunt, 287; 
128 E. E. ; of. IPiilwon v. Pniteson (1817), 7 Taunt, at p. 449; 129 E. R. As 
to a Briti«h company under enemy control, see The Daimler Co. Case, [1916] 
2 A, C. 807, H, Is, 
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the Crown, he cannot sue in a British Court. If his cause of action 
accrued before war. his right to pursue it is suspended during war, 
but is not extinguished . 87 

When war breaks out all commerce with the enemy (except under 
licence from the Crown) becomes illegal, and every contract with the 
enemy, in so far as it is executory, is dissolved if its due fulfilment 
involves intercourse with the enemy. 88 Thus, where a bill was drawn 
during war by an enemy alien on London, and was indorsed to an 
Englishman residing in hostile territory, it was held that it could 
not be enforced even after peace was concluded 89 ; the reason is 
obvious, if it were enforceable after the war it would be a valuable 
security upon which the alien enemy could raise money in a neutral 
country. Where a bill payable to drawer’s order was drawn by a 
German firm, and accepted by an English firm before war, but was 
indorsed after war to an American firm with two alien enemy partners, 
the acceptor rightly refused payment. 00 The mere fact that there 
is on the bill the name of a person who has since its issue become 
an alien enemy does not destroy its validity in the hands of a holder 
who is not an alien enemy or claiming on his behalf. 01 

The common law rules may be extended or limited by statutes or 
proclamations relating to trade with the enemy ; see, e.g., the Trading 
with the Enemy Acts, 1915 (5 & 0 Geo. 5, c. 98) and 1989, which 
gave power to prohibit trading with persons of enemy nationality or 
enemy association, though not resident or carrying on business in 
enemy 1 territory or enemy occupied territory. 

Although bills may be accepted for payment in a country overrun 
by the enemy (e.g., Holland in 1940), if a party liable thereon is in 
England he can be sued. 03 


87 Porter v. Freudenberg , [1916] 1 K. B. 857, C. A. ; see at p. 873 as to suspension. 
An alien enemy cannot be the aotor in any legal proceeding: el. E as p, Marwm 
(1916), 84 L. J. K. B, 1898 (proot m bankruptcy). But as to pro forma joinder 
m partneiship action, see Rodriguez v. Speyer Bros., [1919] A. C. 59, H. L. 
See, too, Biedermann v. Allhausen d Go. (1921), 87 T. I /. R. 862 (bill accepted 
before war, interest during war not payable). 

88 Zma Corporation, Ltd. v. Hirsch, [1916] 1 K. B, 541, C. A. ; Ertel Bieber <P Co. 
y. Rio Tinta Co., [1978] A. C. 260. Contrast Ottoman Bank v. Jebara, [1928] 
A. C. 289, ease of a contract not abrogated by war because fulfilment involved 
no intercourse with tlic enemy. Ot. Shennij v. Stockholm s Bank, [1946] 1 
A. E. R. 87. 

88 Willison v. Patteson (1817), 7 Taunt. 489; 129 B. R. Per Gibbs, C.J, : "An 
alien enemy resident in Prance has no right to draw on this country for a fund 
due to him here; it is the very sort of communication which the policy of the 
law meant to prevent ”, Cf. Shenntj v. Stockhohns Bank, supra. As to licence to 
trade, sea Disoonto Geiellschaft v. Brandt (1915), 31 T. L. R. 586. 

88 S. M. Weld v. Entitling and Goschen (1916), 82 T. L, R, 469. 

91 See Wilson v. Bagosine it Co. (1918), 81 T. L. R. 264. 

os Cornelius v. Banque Franco Serbe, [1942] 1 E. B, 29; Bonis Polski v. Mulder d 
Co., [1942] 1 E. B. 497. Bee a. 19 (c). 

C.B.E. O 
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Termination of was. — Apart from special treaties, August 31, 1921, 
was fixed as a general date for the termination of the 1911 — 1918 
war. 11 ' 

Statutory Disabilities of Bankers 

Banker and banking company. — It is unlawful for a banker or 
banking company, other than the Bank of England — 

(a) To issue in England or Wales any bill of exchange or pro- 

missory note which is expressed to be, or in legal effect is, 
payable to bearer on demand. 01 

(b) To draw, accept, make, or issue in England or Wales any bill 

of exchange or promissory note which is expressed to be, or 
in legal effect is, payable to bearer on demand, or to borrow, 
owe, or take up any sum or sums of money on such bill or 
note.” 

Exceptions exist in favour of any banker or banking company who 
was lawfully issuing such bills or notes on May 6, 1844, subject to 
certain conditions.” 0 

The last private bank having the right to issue bank-notes dis- 
appeared when Messrs. Fox, Fowler & Co. were merged in Lloyds 
Bank in 1921. The Bank of England is now the only bank in 
England having the right of note issue. See s. 97 (3) (c), saving the 
privileges of the Bank of England. 

By s. 360 of the Companies Act, 1929 (19 & 20 Geo. 5, c. 28), a 
bank which is registered as a limited company is nevertheless liable 
without limit on its notes. 

As to annual return of bankers showing names and addresses of 
partners, see s. 21 of the Bank Charter Act, 1844 (7 & 8 Viet. c. 82); 
and cf. ss. 144 and 145 of the Companies Act, 1929 (19 & 20 Geo. 5, 
c. 23). 

As to the varying systems of note issue in Scotland and Ireland, see 
Conant’s Banks of Issue ; Palgrave’s Dictionary of Political Economy, 
tit. “ Banks ” (United Kingdom). 

Signature essential to liability. 

S3. No person is liable as drawer, indorser, or acceptor 
of a bill who bas not signed it as such ” ; Provided that — 

•* See Order m Council, 3921, pursuant to the Termination of the Present War 
(Definition) Act, 1918 (8 & 9 Goo. 6, c. 59). 

94 7 & 8 Viot. c. 32, sa, 10 and 28 (Bank Charter Act, 1844). as explained by 17 & 
18 Viot. c. 88, sa, 11 and 12. 

,s 7 <fe 8 Viot. e. 32, sa. 11 and 28, as explained by 17 & 18 Viet. o. $8, s, 11, 

*« Ibid, 

*’ Cf, Penn v. Harrison (1790), 8 T. B. at p. 781; 100 E. B. ; Beckham v, Drake 
(1841), 81, t W. at p. 92; 152 B. R.; Re Adansonia Co. (1874), 48 L. J. Oh, 
at p. 734, per James, ti.J. i New York Negotiable Instruments Law, § 87. For 
a statutory exception, see s. 93 of the Companies Act, 1929, p. 860, 
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(!) Where a person signs a bill in u trade or assumed 
name, he is liable thereon as if he had signed it in 
his own name.'* 8 

(2) The signature of the name of a firm is equivalent to 
the signature by the person so signing of the names 
of all persons liable as partners in that firm." 9 

Illdsthmionb 

1, D is the holder of a bill indorsed in blank by G. D converts C’b mdoueuient 
in blank into a special indorsement to E, and tiausfcis the bill to the lottei. X) is 
not liable as indorser 1 ; not having signed the bill but only having convi iLed an 
indoioement as empowered by s. 81 (4). 

2, A, who is agent for X, draws a bill in his own name. The payee knows that 
A is only an agent. A alone is liable as drawer of this bill. X is not * 

3, B and X are jointly indebted to 0. B alone makes a note in favour of C for 
the amount of the debt. B alone ib liable on the note. 3 

1. A draws a bill, signing it “ J. A., agent ”. A alone is liable as drawer. His 
undisclosed principal is not. 4 

6. X, a partner in a firm which trades os “ John Blown ”, makes a note for £100 
in respect of a partnership transaction, signing it as " Brown & Co.” He has no 
authority from his partners to vary the firm style. The firm is not liable on this . 
note, though X individually is bound by it. 3 

6. A is a partner in ” B & Co." A, in respeot of a partnership transaction, draws 
a bill in his individual name on “ B & Co.” It is refused acceptance. A alone is 
liable as drawer; his co-partners are not. 3 

7. John Smith carries on business under the name of “ John Brown ”, or " Brown 
& Co.”, or “The London Iron Company ”. John Smith iB liable on a bill drawn, 
indorsed, or accepted by him in any of these names. 7 

8. A principal trades and carries on a business in the name of one of his agents (a 
clerk). Ho is liable on a bill accepted by the clerk in his own name in respect of 
that bnsiness (it coming within the clerk’s ostensible authority), although the clerk 

33 Cf. Lindas v. Bradwell (1848), 6 C. B. at p. 591; 186 E. K. ; Trueman v. Loder 
*(1840), 11 A. Sc E. at p. 694; 118 E. E. By e. 2, "person” includes a body of 
persons, whether incorporated or not. 

88 Pooley v. Driver (1876), 5 Ch. D. 458; Ourney v. Evans (1858), 27 L. J. Ex. 166; 
cf. R. v. Holden, [1912] 1 K. B. 884, C. C. A. 
i Vincent v. Borlock (1808), 1 Camp. 442; 170 E. R. 

8 Cf. Leadbitter v. Farrow (1816), 6 M. & S. at p. 350; 105 E. R. ; Ex p. Bayner 
(1868), 17 W. R. 64. Conversely a cleik who draws a bill m the name of a firm 
whose affairs he is winding up, two of the partners being dead, is not liable 
on the bill: Wilson v. Barthrop (1867), 2 M. & W. 868; 16 0 E. E. 

3 Siffkin v. Walker (1809), 2 Camp. 808; 170 E. R. 

4 Pent* v. Stanton (1688), 10 Wend. 271, New York. 

3 Faith v. Richmond (1840), 11 A. & B. 889; 118 E. R. ; Kirk v. Blurton (1841), 
9 M. & W. 284; Bindley, 9th ed., pp. 262, 258. If X's partners had authorised 
the change of style, the altered style would have been pro ha c vice the firm style, 
and binding on them. The firm, too, is bound if the variation in style be imma- 
terial and unintentional: Forbes v. Marshall (1866), 11 Exch. 166 As to an 
accidental misspelling, see Leonard v, Wilson (1884), 2 Cr, Sc M. 589; 149 E. R. ; 
Kirk v. Blurton (1841), 9 M. & W. at p. 289; 152 E, R. And if there be not a 
distinct firm style, it seems a partner may for firm purposes sign the individual 
names of his co-partners: Norton v. Seymour (1847), 18 L. J. C. P. 100, 

3 Nicholson v. Ricketts (1800), 29 L. J, Q. B, at p. 06; Re Adansonia Co. (1874), 
48 L, J. Ch. 782 (firm composed of four firms). 
r Cf. Wilds v. Keep (1884), 6 C. A P. 235; 172 E, R.; Forman v. Jacob (1815), 
1 Stark, 47; 171 E. S.; Lindas v. BradioeU (1848), 6 C. B. at p. 591; 186 1. R.; 
and Trueman v. Lode r (1840), U A. Ss E. at p. 694; 118 E. R. 
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in accepting it acted contrary to his master’s private instillations. 8 * So too, a firm 
may trade under its dim name m one place, and under the name of one of the 
partners in another place. The latter's name then becomes the film name. 0 

9. J. B can tea on business in his own name with a doiment partner. Tf he 
accepts a bill on his private account, the dormant paitnei is not liable, hut it UeB 
on the dormant partner to show that the bill was not a firm bill. 10 

By s. 2, “ person ” includes a body of persons whether incorporated 
or not. An exception to the rule laid down in this section is created 
by s. 93 of the Companies Act, 1929, p. 360, which is saved by 
s. 97 (8). Any officer of the company who varies the style of the 
company is personally liable under that section. 

By s. 91, the signature may be written by the hand of an agent, 
but it must be the principal’s name that is signed, not the agent’s. 
The seal of a corporation may be equivalent to a signature — s. 91 (2). 

Bills and notes form an exception to the ordinary rule that, when a 
contract is made by an agent in his own name, evidence is admissible 
to charge the undisclosed principal, though not to discharge the 
agent. A person who has not signed, though not liable on the 
instrument, will, of course, be liable on the consideration of the 
precedent transaction, conditionally on the dishonour of the instru- 
ment, unless the instrument was taken as an absolute discharge of 
the joint liability, when, on the analogy of Hirachmd v. Temple 
{p. 815), such person would be discharged. And so X would be so 
liable in Illustration 8. The distinctions are : In the one case the 
liability is transferable ; in the other it is not ; further, the onus pro- 
bandi is shifted. 

Partners. — The signature of a firm is deemed to be the signature of 
all persons who are partners in the firm, whether working, dormant, 
or secret, 11 or who, by holding themselves out as partners, are liable 
as such to third parties. 12 

Where the name of a firm and the name of one of the partners in 
it are the same, and that partner draws, indorses, or accepts a bill 
in the common name, the signature is prima facie deemed to be the 
signature of the firm : but the presumption may be rebutted by 
showing that the bill was not given for partnership purposes or under 

8 Edmunds v. Brnhell (1865), L. R. 1 Q. B. 87 j cf, Conro v. Port Henry Iron Co. 
(1851), 12 Barb, 27. New York, 

» Cf. Alliance Bank v. Kearsley (1871b h. R. 6 0. P. at p. 488, Willes, J, 

10 Yorkshire Banking Co. v. Beation (1880), 6 0. P, D. 100, C. A., discussing the 
previous cases. 

11 Peeletj v, Driver (1876), 5 Ch. B. 458; Partnership Act, 1890 (53 A 64 Yict. c. 89), 
s. 4. S. 6 at that Act, which deals with authority to bind a firm, expressly Saves 
any general role of law relating to negotiable instruments. 

w Gurus# v. Beans (1868), 27 L, J. Ex. 166; Partnership Act, 1890, g, 14. By the 
Limited Partnership Act, 1007 (7 Edw, 7, e. 24), the liability of a limited partner 
is restricted to the amount of his share in the firm. 
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the authority of the firm, and in these matters the intention or belief 
of the person taking the instrument is immaterial." 

It was formerly thought that where two distinct firms, having one 
or more partners in common, carried on business under the same 
name, each firm was liable on the acceptances of the other to a 
holder for value without notice. But since the case of Yorkshire 
Banking Co. v. Beatson, it seems clear that no such hard rule exists." 

The case of a non-trading firm illustrates the distinction between 
capacity and authority. The partners in a non-trading firm have full 
capacity to bind themselves by indorsing or accepting bills; but 
though the capacity is present, there is no presumption that a partner 
who signs the firm name, or the names of his co-partners, has any 
authority to bind his co-partners. He who signs is, of course, bound, 
and so are his co-partners if they have authorised his act, or if they 
subsequently ratify it, but not otherwise. The law on this point 
may, perhaps, be summed up as follows : — 

Trading firm. — A partner in a trading firm has jirima facie authority 
to bind the firm by drawing, indorsing, or accepting bills in the firm 
name fpr partnership purposes ; and if the bill get into the hands of a 
holdex in due course, the presumption of authority becomes absolute, 
and it is immaterial whether it were given for partnership purposes 
or not 10 ; but if the person taking the instrument knows that it has 
been given without the authority or consent of the other partners 
then he (as distinguished from a holder in due course) cannot charge 
those partners; this applies equally to a trading firm. 10 Thus : — 

1. X, a partner in a trading firm, makes a note in the firm’s name, 
payable to C, and gives it to him in payment of a private debt. It 
lies on C to show that X had authority from his co-partners so to do. 17 
If C indorses to D, a holder in due course, the authority is irrebuttably 
presumed. 10 

2. A draws two bills on a trading firm in respect of one and the 
same debt. By mistake both bills are accepted. The hills are 
negotiated to holders in due course. The firm is liable on both bills. 10 

8. A partner accepts in the firm name a bill drawn on the firm 
in Tespect of a debt partly due from the firm and partly due from 
himself alone. Fraud is negatived, but the holder knows the facts. 

13 Yorkshire Banking Go. v, Beatson (1880), 6 C. P. D. 109, C. A. 

** Ibid . ! and Liadley, 9tb ad., p. 249. 

ls Bank of Australasia v. Breillat (1847) , 6 Moore P. C. 152, at p. 194 , 13 E. R. ; 

Wiseman v. Easton (1863), 8 L. T. (n.s.) 687; cf. s. 6 of the Partnership Act, 

1890. 

33 Partnership Act, 1890, s. 5. 
w Cf, Levieson v. bans (1862), 82 L. J. C. P. 10. 

I s Wiseman v. Easton (supra), and ss. 5 and 6 of the Partnership Act. 
i» Davison v, Robertson (18161, 8 Dow. 218; 3 E. B., H. L. 
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Apparently the firm is liable on the instrument to the extent of its 
indebtedness. 20 

In case 8 the safe plan is to sue on the consideration. This rule 
and the next below dealing with non-trading firms are merely deduc- 
tions from the general rule that a partner has implied authority to do 
any act necessarily incidental to the proper conduct of the partnership 
business, and that there the presumption of authority ends. 

There is a quasi-exception to the general rule where the name of 
the firm is the same as the name of one of the partners in it. In 
that case an acceptance in the common name, written by the partner 
whose name it is, may be shown to be his individual acceptance and 
not binding on the firm. 21 

Non-trading firm. — A partner in a non-trading partnership has 
prima facie no authority to render his co-partners liable by signing 
bills in the partnership name. The holder, even a holder in due course, 
must show authority, actual or ostensible. 28 

Professional partnerships (e.g., solicitors), 21 mining, 24 and agricul- 
tural partnerships, 25 commission agencies, 20 and cinema proprietors, 27 
have been held non-trading : and auctioneers, perhaps, are non- 
traders 23 ; but banking is a trading partnership. 2 * In America 
physicians, tavern-keepers, tunnel-workers, and farmers have been 
held non-traders. 30 In Harm v. Amery ,‘ l Willes, J., points out that 
the term “ trade ” is not co-extensive with the term " business **. 

It does not seem to be decided how far the rule applies to cheques, 
as well as to bills and notes. The question cannot often arise, because 
opening an account in the firm name is evidence of actual authority. 
Authority to draw cheques is no evidence of authority to draw bills ; a 
post-dated cheque is, for this purpose at least, a bill. 22 

Power of partner to transfer. — "Where a bill is payable to the order 
of a firm, a partner who cannot render his co-partners liable on his 
indorsement, may transfer the property therein by negotiating it in 
the firm name. 33 Thus i — 

" ElUton v. Deacon (1866), L. R. 2 0. P. at p, 21. 
n Yorkshire Banking Go, v. Beatson (1880), 6 C. P. D. 109, 0. A. 

3 " Dickinson v, Valpy (1829), 10 B, A 0. at p. 187; 109 E. B. : Thioknesse v. 

Bromlotc (1882), 2 Cr. & j. 425 ; 148 13, B, 

4S Garland v, Jacamb (1878), L. B. 8 Ex. at p. 219. 

** flicketls v. Bennett (1847), 4 C. B. at p. 98; 186 E. R. 

43 Kimhto v. BulUt (1859), 20 Howard 256. 

» Yitcs v. mton (1858), 28 L. J. Ex. 69. 

ar Higgins v, Beauchamp, [1914] 8 E. B. 1192. ' 

25 Wheatley v. Smthers, [1806] 2 K. B. 821; affirmed on a different ground, viz., 
authority in (act, ibid., [1907] 2 K. B. 664, C. A. 

41 Bank of Australasia v, Breillat (1847), 6 Moore P. C. 152, at p. 194; 18 E, R. 

,a Parsons on Partnership, 2nd ed,, p. 98, n. 

« (1865), L. R. 1 0. P. at p. 164. 

Forster v. Mackreth (1867), I/. R. 2 Ex. 168. 

** Bradley. 9th ed., p. 188; of. Pollock, 12th ed., pp. 83— SB. 
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1. Bill specially indorsed to a non-trading partnership. One of the 
partners, without communicating with his co-partners, indorses it 
away for a firm debt. The property in the bill passes to the 
indorsee. 14 

2. Bill specially indorsed to a firm under a wrong style (e.g., to 
“ Smith, Brown & Co.”, whereas the proper style is “ Brown & Co.”). 
One of the partners indorses it away, using, without the assent of the 
rest, the wrong style. The firm is not liable on the indorsement, 
but the property in the bill passes to the indorsee (aed quaere)." 

When a bill payable to the order of a firm is indorsed by a partner 
in the firm name, in fraud of his co-partners, the property therein 
does not pass to an indorsee with notice. 36 The technical difficulties 
in the way of an action for conversion brought by the firm probably 
no longer exist, or at least would be disregarded since the widening of 
the idea of conversion (e.g., Lord Atkin’s speech in Midland Bank 
v. Beckiit , fl988] A. C. 1) and the provisions regarding joint tort- 
feasors in the Law Reform (Married Women and Tortfeasors) Act, 
1985. In such case the proper course, perhaps, is to give notice to 
the acceptor not to pay. He could defend an action against a holder 
with notice. If the bill has been paid, an action lies for money had 
and received. 17 

Ex-partners. — When a bill is payable to the order of a firm, and the 
partnership is subsequently dissolved, the indorsement of an ex- 
partner in the late firm name transfers the property therein and 
authorises the payment thereof. 38 

Lewis v. Reilly, 38 decided in 1841, is now open to question, in so 
far as it lays down that an ex-partner, by indorsing a bill ini the late 
firm name, renders his former partners liable as indorsers to a 
holder with notice of the dissolution.’ 0 The question now turns on 
the true construction to be put on s. 88 of the Partnership Act, 1890 
(58 & 54 Yict. c. 39), Where a partner retires from his firm, but the 
business is carried on, he may still be liable on the firm’s bills if he 
has not given proper notice of his retirement. His liability rests on 
the doctrine of “ holding out ”, which is now embodied in s. 14 of 
that Act. 41 

34 Gf. Smith v. Johnson (1858), 8 H. 4 N. 222; 27 L. J. Ex. 368; 157 E. R. 

Williamson v. Johnson (1823), 1 B. & 0. 146; 107 E. R, ; Kirk v. Blurtan (1841), 
9 M. 4 W. at p. 287 ; 162 E. B. 

Heilbut v. Nem ll (1870), L. B. 6 G. P. 478, Ex. Ch. 

37 Ibid. 

«* King v. Smith (1829), 4 C. 4 P. 108; 172 E. R.; Lewis v. Reilly (1841), 1 
Q. B, 849; 118 E. R. 

’» (1841), 1 Q, B. 849; 118 E. R. 

10 Ktlgour v. Kmlyson (1789), 1 H. Bl. 166; 126 E. B.; Abel v, Sutton (1800), 
3 Esp. 108; Andeison v. Weston (1840), 6 Bmg. H. 0. 296; 133 E. R. See passim 
Odell v. Comack (1887), 19 Q. B. D. 223, as to dissolution. 

« Bindley on Partnership, 9th ed,, pp. 73 et stq.i and of. Ex p. Central Bank of 
London , [1892] 2 Q, B. 688, C. A., which arose before the Act. 
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Business names. — As to the registration of business names and the 
disabilities of parties in default, see the Registration of Business 
Names Act, 1016 (6 & 7 Geo. 5, c. 28), s. 8. 


Forged or unauthorised signature. 

24. Subject to the provisions of this Act, 42 where a 
signature on a bill is forged or placed thereon without the 
authority of the person whose signature it purports to be, 
the forged or unauthorised signature is wholly inoperative, 
and no right to retain the bill or to give a discharge therefor 
or to enforce payment thereof against any party thereto 
can be acquired through or under that signature, unless the 
party against whom it is sought to retain or enforce pay- 
ment of the bill is precluded from setting up the forgery 
or want of authority /* 

Provided that nothing in this section shall affect the 
ratification of an unauthorised signature not amounting to 
a forger)"/ 4 

Illustrations 

1. A bill is payable to tbe order of John Smith. Another person of the same name 
gets hold of it, and indorses it to D, who takes it as a holder in due course. D 
acquires no title to the bill ; he cannot enforce payment against any party thereto 45 , 
and should any party pay him, the payment is invalid. 10 

2. A nole payable to order is stolen from the payee. The thief forges the payee’s 
indorsement, and collects the note from the maker's banker, who returns the note 
to the maker. The payee can recover the amount of the note from the maker in an 
action for conversion of the note. 47 

3. A bill is payable to C’s order. His indorsement is forged. D, a subsequent 
holder, presents the bill for acceptance. The drawee accepts it payable at his 
bankers. The bankers pay D. They cannot debit the acceptor with this payment. 40 

4. A bill purporting to be drawn by A to tbe order of C & Co., and to be indorsed 
by them, is accepted by the drawee payable at his bankers, and at maturity is paid 
by them. A is a customer of the acceptor's, who often drew bills payable to C & Co. 
Tt turns out afterwards that the drawer's and payee’s names and signatures were 
forged by a clerk of the acceptor’s, who stole the proceeds of the bills. The bank 
can debit the acceptor’s account with this payment — the bill never having been pay- 

4a The provisions referred to are s. 54 (2), s. 65 (2), for estoppels; and ss. 00 , 80, 
and 82 (protection to bankers paying demand drafts, or collecting crossed cheques). 
See s, 7 (8) as to fictitious payees; and s. 25 (procuration signatures). 

* 3 Of, New York Negotiable Instruments Law, § 42, and cases cited in Crawford’s 
edition. As to “ preclusion ” or estoppel, see p. 76. 

** Far definition of forgery, see s, 1 of the Forgery Act, 1913 (8 & 4 C+eo. 6, c. 27), 
as extended by a. 85 of the Criminal Justice Aat, 1925 (15 & 16 Geo. 5, c, 86). 

40 Afwwj v. Young (1790), 4 T. B, 28; 100 E. E. 

40 Graves V, American Bank (1868), 17 New York R. 205; cf. Ogden v. Bena* (1874), 
L. R, 9 C. F. 513. a v „ 

47 Johnson v. Windie (1836), S Bing, N. 0. 225; IS2 E. R. 

** Re harts v. Tucker (1891), 16 Q. B. 660, Ex, Ch. Ss. 64 and 60 did not apply. 
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able to the veal C & Co. — and therefore the payee* weie fictitious persons and bo the 
bill was payable to bearer under s. 7 (S). 4B 

6. A bill is payable to the order of a firm. X, one of the partners, fraudulently 
indorses it in the firm name to D in payment oi a pnvate debt. The acceptor pays 
D. X becomes bankrupt. X's co-partners and trustee can lecover from D the 
money he received on the bill, 80 since D knew of the irregularity. 

6. C specially indorses a bill to D. It is stolen before delivery to I>, and D’s 
indorsement m blank is forged on it. It cornea into X's hands, and he gets his 
bankers to present it for payment. They receive payment, and credit X with the 
amount. X subsequently draws out the whole sum. C can recover the amount of 
the bill from the bankers. 91 

7. Note for £100. X forges B's signature to it as maker. Before the note matures 
the holder finds out that B’s signature is a forgery, and threatens to prosecute X. 
In order to prevent this, B gives the holder a memorandum, which says, " I hold 
myself responsible for the note for £100 bearing my signature The ratification 
is invalid. B is not liable on the note, 12 

8. A draws a bill payable to C's order. As between A and C the consideration is 
fraudulent. X forges C’s indorsement, and negotiates the bill to D, who takes it 
in good faith. I) finds out that C's indorsement has been forged, and after the bill 
is due he obtains a genuine indorsement from C, giving him half the value of the 
bill. D cannot sue A 93 ; he is a party to the illegality. 

9. B's acceptance to a bill is forged. A holder who takes it b ana fide is afterwards 
informed that the signature is not B's, and accordingly writes to inquire. B writes 
back to say the signature is his. B is liable on this acceptance. 91 

10. X, a partner in a trading firm, fraudulently accepts a bill in the firm name for 
a private debt of bis own. It is negotiated to a holder for value without notice. 
The firm is estopped from setting np X’s fraud. 99 

11. The acceptor of a bill forges A's name thereon as drawer, then discounts it 
with a bank. The bill is dishonoured, and notice Bent to A. The acceptor gets 
the bill renewed for a smaller sum, paying the difference in cash to the bank, and 
on the renewal again forges A's name as drawer. The renewed bill is dishonoured, 
and notice sent to A. A does not repudiate the transaction for fourteen days after 
receipt of the first notice. He is not estopped from Betting up that his signature was 
forged," since the hank’s position had not altered in the interim (even if A were under 
a duty to inform the bank after its notice). 

12. X forges B’s acceptance. B pays the holder. Afterwards X again forges B’s 
acceptance, which, unknown to B, gets into the hands of the same holder. B may 
set up that his signature was forged 97 ; sed queer e. 

40 Sank of England v. Vagliano, [1801] A. C. 107, H. L. ; reversing Vagliano v. 

Bank of England (1889), 23 Q. B. D. 243, C. A, See pp. 23 and 24, and contrast 

N. and S. Wales Bank v. Macbeth, [1908] A. C. 187. 

" Heilbut v. Nevill (1870), L. R. 5 C. P. 478, Ex. Ch. 

91 Arnold v. Cheque Bank (1876), 1 C. P. D. 578; of. Charles v. Blackwell (1877), 

2 C. P. D. at p. 167, and cases cited under s. 82, which did not (and would not 
to-day) apply to this case. It was not a cheque. 

92 Brook v. Hook (1871), Ii. R. 6 Ex. 80; Ex p. Edwards (1841), 2 Mon. D. Sc 
D. 241; but see Greenwood v. Martins Bank, [1988] A. C, 61; and cf. Williams 
v. Bayley (1868), L. R. 1 H. L. BOO, at p. 221. 

93 Esdaile r. La Nauze (1836), 1 Y. * C. 394; 62 E. R. 

94 Brook v, Hook (1871), h. R. 6 Ex. at p. 100 ; Wilkinson v. Stoney (1889), 1 J. & 
S. 508; Bobarts v. Tucker (1861), 16 Q, B. at p. 677. 

95 Hogg v, Skeen (1866), 18 C. B. (n.s.) at p. 482; 144 E. It.; 84 L. J. C, P. at 
p. 156, Willes, J. 

** M’Kenzic v. British Linen Co. (1881), 6 App. Cas. 82, H, L., followod British 
Linen Co. v. Cowan (1906), 8 P. 704 (Scotland); cf, Ogilvie v. West Australian 
Mortgage Carp., [1896] A. G. 267, 268, P. 0. Aliter , if the bank's position had 
in the meantime been altered prejudicially: ibid. ; and see William Ewing i Co. 
y. Dominion Bank, [1904] A. C. 806, 807, P. 0., where leave to appeal was 
refused. The case is reported in full, 85 Canada Sup. Court Reports, p. 183. 

9T Morris v, Bethell (1869). In R. 5 C. P. 47, hut probably overruled by Greenwood 
v, Martins Bank, [1988] A. C. 61, 
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13. X forges B’s acceptance, and, in consideration of B's paying it, gives him a 
bill of sale. A seizure under this bill of sale cannot be set aside by X’s trustee in 
bankruptcy. 56 

14. A letter of credit on a bonk is granted in favour of C, whose clerk gets pos- 
session of it, forges C's name to a draft, and obtains the money. The bank is not 
discharged by this payment. 5 ” 

16. X steals an uncrossed cheque payable to C, his employer, forges his employer's 
indorsement, and pays the cheque into his own bank. Thu bank credits X’s account 
with the amount of the cheque, cross the cheque for collection, and collect it. This 
is a conversion of the cheque for which the bank is liable to C, the tiue owner. 00 

16. A cheque is drawn in Roumania on London in favour of G & Co., who indorse 
it to their agents, D & Go. The cheque is stolen and I) & Co.'s indorsement is 
forged. The cheque is cashed by a Vienna bank and forwarded to a London bank, 
who collect the amount. By Austrian law the Vienna bank, who acted honestly and 
without negligence, acquired a good title. The London bank iB not liable to C Sc 
Co. for the conversion of the cheque. 01 

17. X by fraud induces A to draw a cheque in favour of 0. X then forges C’s 
indorsement and pays the cheque in to his own bankers, who collect the amount. 
The bankers are Gable to A for converting the cheque, and it is immaterial that A 
may be indebted to X on another transaction. The bankers cannot set off the debt 
due to the forger. 02 

18. X, without authority, opens a banking account in the name of A and payB 
into it a large cheque which has been extorted by blackmail. X afterwards forges 
A’s name and draws out the money so paid in. The bank is not liable to A, because 
the account is a fictitious account. 03 

10, A’s wife forged his name to several cheques as drawer. When A discovered 
the forgeries, he kept silent as he did not wish to cause any bother or to give his 
wife away. Later his wife shot herself and he then Bought declarations that the bank 
had wrongfully debited his accounts with several cheques to which his signature 
had been forged by bis wife. The bank wag not liable because A was estopped from 
setting up the forgeries by reason of his silence when a disclosure would have enabled 
the bank to sue his wife and him for her tort; that right the bank lost by her 
death, 81 as the law then was. 

By s. 60, a banker who pays a demand draft drawn on him and 
held under a forged indorsement is protected, and so is a banker who 
collects a crossed cheque for his customer — see s. 82. For further 
illustrations see also note on recovery of money paid by mistake, 
p. 201, and s. 7 (8), as to fictitious payees. 

Ratification. — Illustration 7 is founded on the familiar proposition 
that a forgery cannot be ratified, and the language of the Act seems 


** Ex p. Caldecott, re Maplebcck (1876), 4 Cb. D. 160, C. A. 

** Orr v. Union Bank (1854), 1 M&cq, H. It. 518. 

*« Gordon v. Capital and Counties Bank, [1902] 1 K. B. 242, C. A.; affirmed, H. L., 
[1908] A, C, 240; but see now Bills ot Exchange (Crossed Cheques) Act, 1006, p. 868. 

81 Embiriaos v. Anglo-Austrian Bank, [1904] 2 K. B. 870; affirmed, [1906] 1 
K. B. 877, C. A. See note, p, 237, Qu. if the cheque were stopped, would the 
drawer be liable to a person who held bona fide under the forged indorsement? 
Probably he would be liable. 

82 North and South Wales Bank v. Macbeth, [1908] A, C. 187, H. L. (Irvine's 
Case). For aqme reason or other (possibly the same as in Gordon v. Capital and 
Counties Bank, supra ) the appellant bant could not rely on s. 82. 

03 Robinson v. Midland Bank (1925), 41 T. L. B, 402, C. A. 

01 Greenwood v. Marlins Bank, [1988] A. 0. 51. The substance of the argument, 
but not the logic of its construction, hag now been destroyed by the Law Reform 
(Miscellaneous Provisions) Act, 1984 (abatement of actions and loss of right of 
action an death), and Law Reform (Married Women and Tortfeasors) Act, 1985 
(husband's liability for his wife's torts). 
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to countenance this view. The arid logic justifying this is that a 
forger does not act, and does not purport to act, on behalf of the 
person whose name he forges and that there is, therefore, nothing 
on which ratification can be grounded. But in Greenwood's Cose 
Lord Tomlin’s speech makes no reference to this artificial proposition 
and indeed may be said to have denied it when he said “ the 
necessary elements for ratification were not present, and adoption, 
as understood in English law, requires valuable consideration, which 
is not even suggested here ”. And so, although forgery may be barred 
the door, estoppel and adoption fly through the window to accomplish 
the same purpose ; the party is liable although his signature has been 
forged. In a Scottish appeal before the Act, Lord Blackburn said 
that a forgery could be ratified, 1,3 but the English cases were not cited, 
and the decision turned on the ground that the facts had not created 
an estoppel. “ A document cannot be a forged instrument as 
between certain persons and not as between others ’Y° but one 
person may be estopped from setting up the forgery while another 
may not. 

Estoppels. — The word “ precluded ” was inserted in committee in 
lieu of the word “ estopped ”, an English technical term unknown to 
Scottish law. Whether a forgery can be ratified or not, it is clear that 
a person whose signature has been forged may by his conduct be 
estopped from denying its genuineness to an innocent holder (Illus- 
tration 9); and, again, a party to a bill may be estopped by his 
conduct," 7 or in' certain cases by the fact of becoming a party," 8 from 
setting up that the signatures of other parties thereto are forged or 
unauthorised. When an estoppel by negligence is relied on, it must 
be shown that the negligence was the direct and proximate cause of 
the forgery being taken as genuine. b “ It must be the causa eausans 
and not merely the causa sine qua non. The requirements of such 
an estoppel have now received their classic mode in Lord Tomlin’s 
speech in Greenwood v. Martins Bank.™ There was formerly some 
slight ground for the fantastic contention that when a married 
woman’s indorsement was forged by her husband, the property in 


*» M'Kenxie v. British Linen Co. (1881), 8 App. Cas. at p, 99, H. L. But Bee 
Greenwood v. Martins Bank, [19881 A. C, 61, 

86 Morison v. London County <4 Westminster Bank , [1914] 3 K. B. at p. 874, C. A, 

87 Arnold v. Cheque Bank (1876), 1 0. P. D. 678; Patent Safety Gun Cotton Co. v, 
Wilson (1880), 49 L. J. C. P. 718, C. A. 

* 8 As to drawer, see s. 66 (1); maker of note, b, 88 (9); indorser, s. 56 (2) ; acceptor, 
s. 54; acceptor for honour, s. 66, note; fictitious payee, s, 7 (3); fictitious drawee, 
a. 6 (2). 

« Arnold v. Cheque Bank (1876), 1 0. P. D. 578; ef, Lewes Sanitary Laundry Co. 
7. Barclay, Bevan <t Go, (1906), 11 Com. Cas. 265, at p. 267; Smith v. Prosser, 
[1907] 2 E. B. at n, 746, C. A- ; Kepitigalla Rubber Estates v. National Bank 
of India, [1909] 2 K, B. at p. 1022; London Joint Stock Bank v. Macmillan, 
[1918] A. C. 777 ; 23 Com, Cas. 415, B. L., reviewing the previous cases. 

78 [1983] A. C. 61. 
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the bill passed, to a holder in due course , 71 but since the Married 
Women’s Property Act and the Law Reform (Married Women and 
Tortfeasors) Act, 1935, and this Act, it is dear that this contention 
could no longer be successfully argued. 

Injunction, etc. — Where a bill is held under a forged signature, the 
Court can restrain Us negotiation by injunction, or order it to be 
given up and cancelled . 72 

Fraudulent alteration. — A bill held under a forged signature must be 
distinguished from a bill with genuine signatures which has been fraudu- 
lently altered; such fraudulent alteration may amount to the crime of 
forgery. See s. 64. 

Foreign laws. — Under the continental codes the payer is not bound 
to verify the genuineness of the indorsements, and in some eountries 
a bona fide holder for value can make a good title through a forged 
indorsement. 

Illustration 16 shows that this section must be read subject to the 
rules of international law, and that the transfer of a chattel is governed 
by the law of the place of transfer. “ The rule that the transfer of 
chattels must be governed by the law of the country where the 
transfer takes place applies to a bill or cheque.” 78 

Criminal law. — Forgery of a bank-note is punishable with penal 
servitude for life, and forgery of any other bill or note with fourteen 
years’ penal servitude : s. 2 of the Forgery Act, 1918 (8 & 4 Geo. 5, 
c. 27) ; for definition of forgery, see s. 1 of that Act, 71 as extended by 
s. 85 of the Criminal Justice Act, 1925 (15 & 16 Geo. 5, c. 86). 

Procuration signatures. 

25 . A signature by procuration operates as notice that 
the agent has but a limited authority to sign, and the 
principal is only bound by such signature if the agent in 
so signing was acting within the actual limits of his 
authority.” 

, IljLUSTBATIQNS 

1. B, who carries on business for himself, and is also in partnership with 8, goes 
abroad ; he gives 8 an authority to accept bills in his name in respect of his private 

71 Dawson y, Prince (1858), 27 L. J. Cll. 169, L.JJ. 

73 Esdaile v. La Nauze (1835), 1 Y. & C. 394; 360 E, R. ; Seton on Decrees, 7th od., 
p. 712. 

78 Embiricos v. Anglo-Austrian Bank, [1905] 1 K. B. at p. 683, 0. A., per Vaughan 
Williams, LJ, 

74 Cl. R- v. H alien i [1912] 1 K, B. 483, discussed Uorisan v. London County and 
it eSbminster Bank, [1914] 8 K. B, at p. 881, C. A. (partner signing firm name 
■without authority) ? R. v. Rogers (1888), 8 0. & P. 629 (John Smith signing as 
“ John Smith A Co. ”, there being no such firm). 

73 Hew York Negotiable Instruments Law, $ 40; of. Paget on Banking, 4th ed., 
p, 250, as to collecting bankers. 
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business. H accepts a biil in D's name m zespect ol the paitneisbip business, signing 
it “ per pio. ’ The bill is negotiated. B is not liable on this acceptance. 76 

2. By a le^olutiou ol the duectois, the chauinan ot a company is an (housed to 
accept bills diawn by A against tbe deposit ol Becunties. He accepts a bill diawa 
by A, signing pei pio. the company, -without leqnning the deposit ol Becuuty. The 
bill is negotiated to a boita jide holdei. The company is liable. 77 

3. A cheque payable to oidei is indorsed “ pei pro." without the authority ol the 
payee It the bankeis pay it, the payment is piotected by statute, and is valid 7,1 

4. The managei in South America ol an English limited company, m ordei to 
obtain a guarantee toi the company's business, gives a note signed “ lor myself 
and in lepiesentation ol tbe compuuy " This not being necossaiy, oi in tbo ordinary 
coui'-e ot the company's business, the company is not liable. 76 

5. Detinue for a Government ot India note payable to order. The note was 
payable to the plaintiff’s ordei, and was indorsed in the foim “D, by his attorney, 
X ”, in pledge tor a private debt of the agent's, though this was not known to the 
indorsee. The right of the indorsee to retain the note depends on the piopei con- 
struction of the power ot attorney held by X, and in construing it, it will be held 
that a power to sell does not include a power to pledge.* 6 

6 A clerk is authorised to draw cheques “ per pro." for his employer’s business. 
He drawB a cheque pei pro. his employer, making it payable to a bookmaker tor 
his private betting losses. The bookmakei gets tbe cheque cashed. The employei 
can recover the money from the bookmaker. 81 

7. A managei chaws a cheque on his employer's bank " per pro.” m excess of his 
authority. The employer is not liable on this cheque to a person who has cashed 
it in good taith; but he would have to account for any money which comes into his 
possession or which is paid away by tbe manager for his benefit, e g., paying 
wages. 82 

This section is declaratory. It relates only to liabilities on the 
instrument itself, and does not apply to the proceeds of a bill which 
has been paid or discharged. It cannot, therefore, be read into s. 82, 
which protects a banker collecting crossed cheques. 83 
In Attitood, y. Munnings,™ Bayley, J., says : “ This was an action 


76 Attieoad y. Mannings (1827), 7 B & C. 278; 108 E. B. ; Stagg v. Elliott (1862), 
12 C. B. (n. 3.) 378; 31 L. J. C. P. 260. Cf, Jacobs v. Moms, [1902] 1 Ch. 816, 
C. A., as to restraining negotiation of bill accepted by agent m excess of hia 
aufchouty. 

77 Be Land Credit Co, (1869), L. R. 4 Ch. 460; cl Ex p. Meredith (1863), 32 D. J. CU. 
300; Jacobs v Moms, [1902] 1 Ch. 816 (construction of power). See p. 78. 

78 Charles v. Blacknell (1877), 2 C. P. D. at pp. 150, 160, C. A., decided on 16 Sc 
17 Viet. c. 59, s. 19. See, now, s. 60. The cheque was signed “ C. & Co. pet 

S, K. agent", but it was assumed m tbe judgments that this was the equivalent 
of "per pro." signatuie 

76 Re Cunningham it Co., Ltd. (1887), 86 Ch. D. 532. 

86 Jonmenjoy y. Watson (1884), 9 App. Cas. 561, P. C., distinguishing Bank of 
Bengal v. Macleod (1852), 7 hlooie P. C. 35; 18 E. B. ; cf. Bryant v. Banque du 
People, [1898] A C. 170, P. C. If the agent is acting within his authority, the 
fact that he has abused it doss not affect a holder without notice. As to action 
for conversion when agent has indorsed 11 per pro.” in fraud of bis anthouty, 
Bee Gomperfz v. Cook (1908), 20 T. L. R, 106. 

81 M orison v. Kemp (1912), 29 T. L. B. 70. Cf. Reakitt y. Barnett, Pembroke ami 
Slater (1928), 98 L. J. E. B. 186 (power of attorney); following John and Others 
v. Doiioell d Co., [1918] A. C. 568; Reakitt y. Nunburnholme (1929), 45 

T. L. R. 629 ; Midland Bank v. Beckett, [1933] A. C, 1. 

82 Reid y. Bigby, [1894] 2 Q. B. 40. 

88 Morison v. London County and Westminster Bank , [1914] 8 E, B. 366, 0. A,; 

cf. Charles v. Blackwell (1877), 2 0, P. D. 151, C. A, (paying banker). 

8t 7 B. & C. 278, At p. 283 ; 108 E. B 
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on an acceptance importing to be by procuration, and therefore any 
person taking the bill would know that he had not the security of the 
acceptor’s signature, but of the party professing to act for him in 
pursuance of an authority from him. A person taking such a bill 
ought to exercise due caution, and it would be only reasonable 
prudence to require the production of that authority.” 

If Smith & Co. give their manager, John Brown, authority to sign 
foT them “per pro.”, the usual form of signature is “ p.p. Smith & 
Co., John Brown 

There is, perhaps, a disposition to narrow the rule in the case of 
corporations, 83 since a corporation can only sign by its agents. 

In an Irish case 8,1 a distinction was drawn between an acceptance 
signed “ p.p, J. B., T. S.”, and one signed “ For J. B., T. S.” The 
distinction does not seem founded on any clear principle. The case 
can be supported on other grounds. 

Liability of agent signing without authority. — A person who, with- 
out authority, signs the name of another person to a bill, either simply 
or by a procuration signature, is not liable on the instrument — except 
(1) in the special case provided for by s. 98 of the Companies Act, 
1929, p. 860 ; (2) if the alleged principal be a fictitious or non-existing 
person. 87 Thus : — 

1. A bill drawn on B is held by C. X, without authority, accepts 
it for B, signing per pro. X is not liable as acceptor, though he will 
be liable to C or a subsequent holder in an action for a false repre- 
sentation or breach of warranty of authority, either express or implied, 
from the very fact of signing without authority. 8 " 

2. Two directors of a limited company, which has no power to 
accept bills, accept a bill “per pro.” the company. They may be 
personally liable in an action for false representations. 88 

In such an action for false representations the holder must prove 
damage. 80 Since Derry v. Peek (1880), the tendency has been to 
restrict liability ex delicto to cases of intentional fraud unless a 
collateral undertaking can be wrung out of the facts. To sign the 
name of another person to a bill “ per pro.” without authority and 


** lie Land Credit Co. (lfifiU), ]<, 15 1 C'h, 160, 468. Hpp p, 861, note. 

•* O' Reilly v. Richardson (1866), 17 Ir. Com. L. H. 74 j but cf. Balfour v. Ernest 
(1889), 28 Xj. J. C. P. at p. 170; Ulster Bank v. Synnott (1871), 6 lx. K, Ch. at 
n. 612; Employers' Liability Assn. v. Skipper (1887), 4 T. L, B. 65. 

” Palhilt v. Walter (1882), 8 B. & Ad. 114; 110 E, B. Cf, Reiner v. Baxter (1866), 
L. B. 2 C. I>. 174; and see a. 28 (1). 

'* Polhill v. Walter (1832), S B, & Ad. 114; 110 E. B. He is also liable as impliedly 
warranting his authority. See Starkey v. Bank of England, [1908] A. 0. 114, 
H. L. end cf. Cowers it Others v. Lloyds Nat. Proo. Foreign Bank, Ltd., [1988] 
1 A, E. E. 766, 0* A, 


** Weal London Commercial Bank v. Kitsan (1884), 13 Q. B. D. 860, C. A., Bee 
at p. 862. 

*• Eastwood v. Bain (1868), 8 H. A N. 788 ; 28 L, J. Ex. 74; 167 E. B. 
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with intent to defraud is no forgery at common law, but it has been 
made felony by statute . 1,1 However, if there is authority so to sign, 
a fraudulent misuse of that authority does not, it seems, amount to 
forgery . 32 


Persons signing as agent or in representative oapaoity. 

26. (1) Where a person signs a bill as drawer, indorser, 
or acceptor, and adds words to his signature, indicating 
that he signs for or on behalf of a principal, or in a repre- 
sentative character, he is not personally liable thereon ; but 
the mere addition to his signature of words describing him 
as an agent, or as filling a representative character, does not 
exempt him from personal liability. SJ 

(2) In determining whether a signature on a bill is that 
of the principal or that of the agent by whose hand it is 
written, the construction most favourable to the validity of 
the instrument shall he adopted. 


IlitiU STBATION 6 

1. Money is lent to a parish. The churchwardens give a note for the amount, 
signing it " J. B. and H. S., churchwardens”. They are personally liable on the 
note as makers. 81 

2. B by will directs his executor to carry on his business. The executor does so, 
and, in the course of the business, accepts bills, signing them *‘J. S., executoi 
of B ", He iB personally liable on these acceptances.* 5 

3. D, the holder of a bill payable to his order, died. X, his executor, indorsed the 
bill away, signing the indorsement " J. X., executor of D ”. X was personally 
liable on thiB indorsement, in the absence of Bucb woxds as " without recourse against 
me personally ”. 96 It would seem that sub-s. (2) of s. 28 now establishes the contrary 
ruling in such a case. 

4. Money is lent to the X Company. A note for the amount is given in the foim, 
"We promise to pay, et oat." (Signed), 

U J tl 1 , 

,. j g | Dnectois of the X Company, Limited. 

“ J. T., Manager,” 

The persona who sign are personally liable as makers.®* 

5. Money is lent to the X Bailway Company, A note for the amount is given m 
the form, "I promise to pay, et oet." (Signed), "for the X Railway Co. 
J. B., Secretary. ’ J. B. is not personally liable,* 8 

6. Note in the form, " We, the directors of the X Company, Limited, et oet 
(signed by the directors), ",T. B., J. S." In the corner of the note is the seal of 


91 The Forgery Act, 1861 (24 & 25 Viet. c. 28), s. 24. See now 8. 1 of the Forgery 
Act, 1918 (8 & 4 0eo. 5, c. 27). 

,a Monsort v. London County and Westminster Bank, [1914] 8 K. B. at p, 880, C. A. 
88 See a somewhat different rule laid down by § 80 of the New York Negotiable 
Instruments Law. 

81 Beta v Pettet (1834), 1 A. t B, 196 ; 110 E, K 

95 Liverpool Bank v. Walker (1869), 4 Do 0. & J. 24; 46 E. R. 

98 Of. Childs v. Monins (1821), 2 Brod. & B. 460; 129 E. E. 

57 Courtauld v. Sanders (1867), 16 L, T. (n.s.) 680, 

98 Alexander v. Steer (1869) , L. E. 4 Ex. 102; but see dray v. Paper (1866), L. E, 
1 C. P. 694. 
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the company, and the signature of an attesting witness, J B. and J. 8. ,ue 
peisonally liable. 69 

7. Bill specially indorsid to “C, agent". He mdoises it away, signing 
“ C, agent C is personally liable as mdorsei. 1 

8 A note lunmng “ We, the undeisigned, in the name and on behali ot the 
Befoimed Biesbyteuan Chuich, Stranraer, promise to pay”, is signed by thieo 
petsons. They aie personally liable on this note. 6 

0. Promissory note gnen foi A300 lent to a limited company, and signed, 
“J 8, managing director” Aboie his signature is stamped the name of the 
company, namely, "The J, S. Laundry, Ltd " ThiB is the note of the company, 
and J 8. i-, not personally liable J 

10 Bill diswn on a company, and accepted by two duectoie. The diawer inhumed 
the company that he should lequue the bill to be mdoised by the directoiB as well as 
accepted by the company The same two dnectors indorsed the bill, signing it 
“ B Company, Ltd , J 8 and K. T)., directors The dnectors so signing aie 
personally liable. 4 

11 An acceptance to an unsigned mder “ pay to oui order", was by rubbei stamp 
“D If. & Co. ”, with the signatuie “ D. M." and "Managing Dnector ” wntten 
below it. On the back of the older appeared D. M.’s signature only. This cannot 
he construed as indorsement by D. M & Co ; s. 26 (2) Turn no application to such 
a case.® 

This section was re-drafted in committee, and perhaps somewhat 
modifies the rigour of the common law rule. At any rate, the older 
cases must be examined carefully with the words of the section. The 
principle is this; the terms agent, manager, etc., attached to a signa- 
ture are regarded as mere designatio persona. The rule is applied 
with peculiar strictness to bills, because of the non-liability of the 
principal. “ Is it not a universal rule ”, says Lord Ellenborough, 
“ that a man who puts his name to a bill of exchange thereby makes 
himself personally liable, unless he states upon the face of the bill 
that he subscribes it for another or by procuration of another, which 
are words of exclusion ? Unless he says plainly ' I am the mere 
scribe * he is liable.” 6 Cf. s. 23. It is often difficult to determine 
whether a given signature is the signature of the principal by the 
hand of an agent, or the signature of the agent naming a principal. 
The maxim ut res magis valeat governs the construction. As to 
liability of agent signing his principal’s name without authority, see 
note to last section. 1 By s. 81 (5), a representative who is compelled 
to indorse may indorse in such terms as to negative personal liability. 

Executors, etc. — The case of an executor or administrator often 


90 Hutto n y. Marsh (1871), L. K. 0 Q. B. SSL; Landes v. Braduiell (1909). 25 
T. L. R, 478; Brebner v. Henderson (1925), B. 0. 048, Court of Session. 

1 Bartlett v, Hawley (1876) , 120 Mass. 92. 

* M'Meekin v. Easton (1889), 16 Rettie 868. 

3 Chapman v. Smethnrrt, [1909 1 1 K. B. 927, C. A. followed. Kettle v. Duns ter 
and Wakefield (1927), 43 T. L. R. f 70. 

4 Elholl v. Bax-Iranside, [1923] 2 K. B. 801, C. A. Followed, Kettle v. Dunster 
and Wakefield ( 1927 ), 48 T. L. R. 770. 

8 Britannia Electric Lamp , etc. v, D. Handler <t Co,, Ltd., [1989] 2 A. E. R. 409. 

* Ltadbitier v, Farrow (1816), 6 M. & S. at p. 849; 106 E. R, 

’ Apart from any question of fraud, he impliedly warrants hie authority, Starkey 
V, Bank of England, [1908] A. C. 114, H, L. 
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gives rise to difficulty. Where an executor merely winds up a trans- 
action commenced by the testator, it is right that he should be able to 
protect himself from personal liability, but where he carries on the 
business and engages in fresh transactions, it is clear that the fact that 
he is an executor will not enable him to carry it on as a limited 
liability concern. 

Master of ship. — The master of a ship who draws a bill on his 
owners for the price of necessaries supplied to the ship is personally 
liable on the bill, although he states in the bill that it is “ for value 
received in coal . . . for which I hold my vessel owners and freight 
responsible 


8 The Elmville, [1904] P 319. And see the ordinal y couise of business m diawing 
for necessanes descubeA, The Rtpon City, [1897] P. 225, at p 231. By special 
comse of dealing the master may be authorised to bind hie employer by bill: 
Pocahontas Fuel Co. v. Ambatielos (1922) , 27 Com. Cas. 148. The price of 
necessaries supplied to a ship can also be recovei ed by an action m rent against 
the ship: The Mogtlejj, [1921] P. 236. 


C.B.E. 


0 
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The Consideration for a Bill 

Value defined. 

27. (1) Valuable consideration for a bill may be consti- 
tuted by, — 

(a) Any consideration sufficient to support a simple 
contract ' ; 

See p. 88 for the distinction between a discounter and a pledgee. 


ILLCSTBATIONS 

1. A cuhs acceptance, 11 ' the forbeaiance of the debt of a thud person, 11 the com- 
promise ot a disputed liability, 12 a promise to give up a bill thought to be invalid, 11 
a debt baned by the Statute ot Limitations, 1 ' 1 the duty on the part of a thief to 
restore stolen property, 1 - or the withdrawal of a letter to a club committee com- 
plaining that acceptor has not paid a gaming debt, 16 or the payment of a deposit 
under the terms ot an oral and unenforceable agreement to buy a cottage, 17 constitute 
value, 

2. A mere moral obligation, 1 * a debt lepresented to be due though not really 


8 As to consideration tn law generally, see noteB to Lampleigh v. Braithwaite, 
1 Smith L. C., 13th ed., p. 148. Consideration need not be adequate, cf. Adxb el 
Hmnawi v. Yacoub Falimi, [1936] E A, E. B. 638. 

18 Bose v. Sims (1830), IB. i Ad. at p. 526; of. Burdon v. Benton (1847), 6 Q. B. 
843; ffornbioicer v. Proud (1819), 2 B. & Aid. 827; 106 E. B. ; Rice v. Grange 
(1892), 131 New York B. 149 (exchange of promissory notes). As to proof on 
cross-acceptances , see Ex p. Cami (1874), L». B. 9 Ch. 687, and Williams' Bank 
ruptcy, 18th ed., pp. 163, 164. 

11 Balfour v. Sea Amur. Co. (1857), 8 C. B. (s.8.) 800 ; 27 L. J. C. P. 17; 140 E. B ; 

('rears v. Hunter (1887), 19 Q. B. D. 841, C, A, (forbearance in fact, without 

binding agreement to forbear); cf. Elkington v. Cooke Hill (1914), 80 T. L. B. 670 
(forbearance to enforce note pending currency of post-dated cheque). 

18 Cook v. Wright (1861), 80 L. J. Q. B. 821. 

16 Smith v. Smith (1863), 13 C. B. (n.b.) 418; 32 It. J. C. P. 149; 143 E. B. 

** Latouche v. Latouehe (1865), 3 H. A C. ot p. 576; 84 L. J, Ex. 85; cf. Wild v. 
Tucker, [1914] 8 K. B. 86 (debt provable in bankruptcy). 

11 London and County Bank v. River Plate Bank (1888), 21 Q. B. D. 585, C. A. ; 
cf. Lloyds Bank v, Swiss Bankoerein (1912), 17 Com, Cas. 280, at p. 297 (con- 
vulsion of other secmities), 

16 Ex p Marlinqell, re Browne, [1901] 2 K. B. 133; of. Hyams v, Stuart King, 
[1908] 2 K. B. 696, C. A., with Patelkkhoff v. TeaMe, [1939] 3 A. E. B. 686. 
Sec p, 103, n. 64. 

17 L otc v. Fry (1935;, 162 L. T. 585 (action by the prospective vettdot (who was 

quite willing to go through with the bargain) on a clieqne given by the piospeotive 

purchaser who wished to recede from the amusement and had stopped the 
cheque). 

18 Eastwood v. Kenyon (1840), 11 A. & E. 438; 118 E. B,; cf. Flight v. Reed (1863), 
32 h. J. Ex. 265; cf. White v. Bluett (1858), 28 L. J. Ex. 36, as to attempting 
to discharge a note for a loan by a piomise which was nudum pactum; Re 
Whitaker (I860), 42 Ch. D. 119, 0. A. (proof against lunatic’s estate on voluntary 
note). 
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due, 1 * the surrender ol a void note,-* 0 a voluntary gilt of money, 21 and a promise 
not to bring an action on a gaming debtor, 22 do not constitute valuable consideiationa. 

(b) An antecedent debt -' J or liability. Such a debt or 
liability is deemed valuable consideration whether the 
bill is payable on demand or at a future time . 24 

Illustration 

A customer, being indebted to his bankers, gets a cheque on anothei bank from a 
friend, for the purpose of reducing his overdraft. The cheque is paid in and ciedited 
to his account. The bankers hold that cheque for value, and can recover from the 
drawer it he stops it. 2 ’ 

The words “ or liability ” were added in committee. They perhaps 
extended the previous law. By s. 2, “ value ” means valuable con- 
sideration, i.e. } as defined by this section. 

Valuable consideration has been defined as “ some right, interest, 
profit, or benefit accruing to the one party, or some forbearance, 
detriment, loss, or responsibility given, suffered, or undertaken by 
the other ”. ao 

This section, it seems, does not affect the principle of Scottish law 
“ that valuable consideration is not necessary to support an obligation. 
But want of value (non-oneiosity) may be pleaded in evidence when 
a bill is challenged on other grounds, as for illegality, fraud, or failure 
of the consideration ”. 27 

Southall v. Riga (1881), 11 C. B. 481; 188 E. B.; sed quare ; the compromise of 
an honestly-made claim is a good consideration, and it makes no difference that 
the claim turns out to be gioundlesa in law ot fact: Holsworthy V. D. C. v. 
Holsworthy R. D. C., [1807] 2 Ch. 62; Miles v. N. Z. Alford Estate Co. (1885), 32 
Ch. D. 266; and Callisher v. Bisehoffsheim (1870), L. B. 5 Q. B. 449. And in Stott 
v, Fatrlamb (1883), 52 L. J. Q. B. 420, Denman, J., seems to have held an agree- 
ment to pay a debt within three years is no consideration for giving a note payable 
on demand; this does not seem supportable to-day. See, too, Bell v. Gardiner 
(1842), 4 M. & Gr. 11; 184 E. B., note given in satisfaction of bill not known 
to have been altered. The renewal of note made without consideration stands on 
the same footing as the original : Edwards v. Chanoellor (1888), 52 J. P. 454. In 
Ayres v. Moore, [1940] 1 K. B. 278, an antecedent debt without any express or 
implied forbearance to sue was held valuable consideration, the bill in considera- 
tion therefor being a conditional discharge of the antecedent liability. 

*o Coward v. Huglies (1856), 1 E, & J. 448; 69 E. B. ; but cf. Mather v. Maidstone 
(1866), 18 C. B. 278; 25 L. J. C. P. 810, where an estoppel intervened. 

21 Hill v. Wilson (1678), h. E. 8 Ch. at p. 894. 

22 Poteliakhoff v. Teakle, [1988] 3 A. E. E. 686; see further, N arrays v, Z effort, 
[1989] 2 A. E. B. 187. 

23 Poirier v. Morris (1863), 2 E. & B. 89; 121 E. B.j Swift v. Tyson (1842), 15 Pet. 
1 Sup. Ct. XS. 8 ., Story, J. ; cf. Butcher v. Stead (1876), L. B. 7 H, Ii. 889; Hew 
York Negotiable Instiuments Law, § 61, Ayres v. Moore, [1940] 1 K. B. 278. 

M Currie v. Misa (1875), L. B. 10 Ex. 153, Ex. Ch.; appmved Fleming v. Bank of 
Veto Zealand, [1900] A, C. 877, at p. 688, P. C. (deposit o! store warrant by 
plaintiff’s agent). 

21 M' Lean v. Clydesdale Banking Co. (1888), 9 App. Cas. 95. 

26 Currie v, Mtsa (1876), L. B. 10 Ex. ot p. 162, per Lush, J. ; and cf. Carlill v. 

Carbalia Co., [1893] 1 Q. B, at pp. 271, 272, per Bowen, L.J. 
ar Bell’s Princ. (9th ed.), § 383 b, See also CHoag’s Intro, to the Daw pf Scotland 
(8rd ed.), p. 294, and Law v. Humphrey (1876), 8 B, 1192. 
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Until 1875 it was uncertain how far an antecedent debt constituted 
a sufficient consideration for an instrument payable on demand. In 
the case of a bill or note payable in future it was said that the 
suspension of the creditor’s remedies during the currency of the 
instrument constituted value; but that when the instrument was 
payable on demand there was no such giving of time; in Currie v. 
Misa ," s the Court pointed out in this regard that there is no valid 
distinction between a bill payable in futuro and one payable on 
demand. In either case the instrument operates as conditional pay- 
ment of the past debt — that is to say, it is payment of the debt unless 
and until the bill is dishonoured. Except where there is a lien by impli- 
cation of law, in order that a past debt may constitute value the bill or 
note must, of course, be given in respect of the debt . 29 In Ex p. 
Rich dale, J0 the payee of a post-dated cheque paid it into his bankers, 
who credited it to his account. The payee failed, and it was held that 
his trustee could not recover the amount from the drawer, on the broad 
ground that as soon as the payee’s account was credited with the 
amount of the cheque the bankers became holders for value, whether 
bis account was overdrawn or not. Where bankers collect bills or 
cheques for customers, it seems to be a question of fact in each case 
whether they hold the proceeds qua bankers, i.e., debtors, or as trus- 
tees for their customer, the presumption being that they are debtors . 31 

Adequacy of value.— The Courts do not inquire into the adequacy 
of a bom fide consideration . 32 This was always the law as regards 
considerations other than money, but when the consideration was 
money the usury laws formerly created a difficulty. This has now 
been removed . 33 But inadequacy of consideration may be evidence 
of bad faith or fraud . 34 Again, inadequacy of consideration must be 
distinguished from partial absence of consideration, partial failure 


** Gume v. Misa (1878), L. R. 10 Es. 188, Ex. Ch. ; approved M' Lean v. Clydesdale 
Banking Co. (1883), 9 App. Cas. 98; of. Marreco v. Richardson, [1908] 2 K. B. 
at p. 692, C. A. 

** Gf. De la Chaumette v. Bank of England (1829), 9 B. & C. 208; 109 E. B., &b 
explained in Currie v. Misa, h. B. 10 Ex. at p. 164, and M'Lean v. Clydesdale 
Bank, 9 App. Gab. at p. 114. 

•• -E* p. Rkhdale (1882), 19 Ch. D. 409, C. A.; approved Royal Bonk of Scotland 
v. Tottenham, [1894] 2 Q. B. at p. 718, C. A. ; and of. National Bam v, Silke, 
[1891] 1 Q. B. at p. 489; Capital and Counties Bank v. Cordon, [1908] A, 0. 240, 
at p. 245, H. If, 

11 Cf. Re Commercial Batik of South Australia, [1887] W. N. p. 44; Ex p, Plitt, 
Be Beaten (1889), 6 Morrell 81; Gordon v. London and Midland Bank, [1902] 
1 K. B. 242, C. A. ; affirmed, [1903] A. C. 240, H. L. ; and see notes to s. 88. 

** Jones v. Cordon (1887), 2 App. Caa, 618, H. L. ; Earl v. Peck (1878), 64 New 
York B. 898 ; Adtb el Hi mom v, Yaeoub Raimi, [1936] 1 A. E. B. 888. As to 
an illnaory eonnidoratioti, e.g., delay of one day, see young v, Gordon (1896), 
23 06. of Sees. Cas. 419. 

*» Jones r. Cordon, supra, pee Lord Blackburn, at p. 682. 

»* Jbid. ; of. Alien v. Back (I860), 20 L. J. Oh. 44; Simon v. Cridland (1862), 
5 L. T. (N.a.) S24. 
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of consideration, part payment on account, ” or a mere advance made 
on a bill which is pledged or deposited as security. 

Unconscionable Bargains . — Although the adequacy of the value 
given will not be inquired into where parties contract on an equality, 
the Court in the exercise of its equitable powers will grant relief, as 
between immediate parties, either with or without terms, when an 
unfair advantage has been taken of a person’s position, though 
there may be nothing amounting to positive fraud, e.g., in case of a 
catching bargain with an expectant heir or reversioner, 81 ' or (formerly) 
where a woman has been induced to give an accommodation accep- 
tance without independent advice. 17 

Moneylenders. — As to harsh and unconscionable dealings between 
moneylenders and borrowers, see s. 1 of the Moneylenders Act, 1900 
(68 & 64 Viet. c. 51). This enactment enables the Court to give 
relief if the bargain is barsh and unconscionable by reason of exces- 
sive interest or other excessive charges, and extends the old powers of 
the Courts of Equity. 88 The Moneylenders Act, 1927 (17 & 18 Geo. 6, 
c. 21), imposes stringent obligations on the moneylender in such 
matters as the name in which he trades (ss. 1 and 2) and the form 
in which a contract between him and a borrower may be made (s. 6). 
Bona fide assignees and holders for value of moneylending securities 
(not being themselves moneylenders) arc protected; but wherever a 
borrower or any other person is thereby prejudiced, the moneylender 

is liable to indemnify him (s. 17 (1) (a)). S. 1 of the repealed 

Moneylenders Act, 1911, remains in force as regards agreements with 

33 Diesser v. Missouri Co (1876), 3 Otto 92, Sap. Ct. TJ. 8. 

36 Aylesford v. Morns (1873), L. E. 8 Ch. 484; Nevill v. Snellmg (1880), 16 
Ch. D. 679. 

87 Maitland v. Backhouse (1847), 16 Sim. 68; 60 E. E. ; Kempson v. Ashbce (1874), 
L. E. 10 Ch. 16. Query, effect of the Married. Women’s Piopeitj Arts. And 

see p. 61. 

38 Be A Debtor, [19031 1 K. B. 706, C. A.; Samuel v. Neuibold, [1906] A. C. 461, 
H. L. ; Sterling v. Rose (1918), 80 T. L, E. 67; Kerman v. Womwnght, [1916] 

W. N. p. 86 (excessive interest, power to open up closed tiansaction) ; aa to 

misdescription of moneylender in promissory note, see Petzer v. Lejkomtz, [1912] 
2 K, B. 88S, C. A. ; Kruse v. Seeley, [1024] 1 Oh. 136 (excessive mteiest when 
secunty had been given) ; Stirling v. John, [1921] 3 K. B. 667 , 0. A. (cheque 
payable to moneylender's agent); Vorst v, Goldstein, [1924] 2 E. B. 372 (money 
lent in his own, and not in partnership name); Hertz and others v. South Wales 
Equitable Money Society (1927), 96 h, J. K. B, 1020 (promissory note void 
because taken in name of the secretary, » e„ otherwise than in the registered name 
of a moneylending company); Temperance Loan v. Rose, [1982] 2 K. B. 522; 
Lancashire Loans v. Blaok, [1984] 1 K. B. 880; Lyle v. Chappell, [1982] 1 
K. B. 871; Cohen v. J. Lester, [1988] 4 A. E. E. 187 (securities ordered to be 
returned Without putting the borrowei on terms); Re a Debtor, [1988] 2 
A. E. R. 769 (inaccurate and fatal to describe a loan secured by two notes Of 
1150 as secured by one note of 4)100 ) ; B. S. Lyle v. Pearson and another, [1941] 
8 A. E, R; 128 (a series of notes and transactions ending iu one note will be 
opened up and not merely the current consolidating transaction and note); Mills 
Conduit v. Tattereall, [1940] 1 A. E. R. 281; Central Advance v. Marshall, [1989] 
8 A. E, R. 695, . , 
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and securities taken by a moneylender before the commencement of 
the Act of 1927 (s. 10 (8)). 


Holder for value. 

(2) Where value has at any time been given for a bill, 
the holder is deemed to be a holder for value as regards the 
acceptor and all parties to the bill who became parties prior 
to such time.'" 

Illustrations 

1. B owes C £50. In order to pay C, A al B’s request draws a bill on B for £60 
in iavovir oi 0. C is a bolder for value and can sue A, though A has received no 
value. 10 

2. A draws a bill on B payable to his own order. B, to accommodate A, accepts 
it. Subsequently A gives value to B. A is a holder lor value. 11 

3. B makes a note in favour of C. C is the treasurer of a loan society, and the 
consideration for tbe note is money advanced by tbe society to B. C is a holder 
for value. 13 

4. C, the holder of a bill, indorses it in blank to I), receiving no value. D for 
value transfers it by delivery to E. E is a holder for value. 13 

5. A, at the request of X, draws a bill payable to C for X’s account with C. X 
remitB tbe bill to C. C is a holder lor valne. It is immaterial that there is no con- 
sideration between A and X, or that the consideration fails 11 

0. S, in the West Indies, is indebted to C in Paris. In order to pay him, S remits 
money to X, his correspondent in London, who thereupon obtains a bill for the 
amount, drawn by A upon Paris, payable to 0's order. X remits the bill to C, but 
fails before he pays A for it. S subsequently pays C. C is a holder for value, and 
can sue A. 15 

In Illustration 6, C would be trustee for S : see “ holder ” defined by 
s. 2, and “ holder in due course ” by s. 29. As to the holder’s rights 
as such, see s. 38. In the Scottish cases a holder for value is termed 
an “ onerous holder ”, 

Sale o/ Bill . — In legal language a bill is said to be sold when it is 
transferred by delivery without indorsement. 48 Not so in mercantile 
language. Suppose Smith in London wishes to pay 1,000 rupees to 
Brown in India. Smith goes to Jones, who has a correspondent in 
Calcutta, and gets him to draw a bill on Calcutta for 1,000 rupees. 
Usually the bill is drawn payable to Brown, but sometimes it is drawn 
payable to Smith, who then indorses it to Brown. The amount paid 
by Smith to Jones for this bill depends on the rate of exchange 


30 Hunter v. W ilson (1849), 4 Exch, 489; 154 E. B.; New Turk Negotiable Instru- 
ments Law, § 62. 

10 Scott v. Lifford (1808), I Camp, 246; 170 E. It. 

11 Morion Benton (1847), 9 Q. B. 848; 115 E. B. 

13 Lomas v. Bradsftato (I860), 19 L. .T. C. P. 278. 

13 Barber v. Richards (1861), 6 Each. 68; 166 E. B. 

11 Munroe v. Boriier (1849), 8 C. B. 862; 187 E. B. But he is not a holder in due 
course if there has been fraud i see Jones v. Waring <f Gillotc, [1926] A. C. 670, 
680. H. L., distinguishing and explaining [Poison v. Russell (1864), 6 B, 4 
8. 968, Ex. Ch.; 122 E. 1 

15 Poirier v, Morris (1868), 2 E. 4 B. 89; 118 E. B. 

See p. 190, and Daniel, § 783 a. 
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between London and Calcutta on the day of the transaction. In some 
trades the custom is for Smith to pay Jones when he gets the bill; 
in other trades it is the custom not to pay till the next mail day. 
Such a transaction is called a sale of the bill by Jones to Smith, 
Smith, the buyer, who sends the bill out to India, is called the 
“ remitter ”. 47 As to fixing the rate of exchange at which a bill is 
to be sold, see note to s. 9. The conditions regulating the rate of 
exchange between two countries, and the mode in which those con- 
ditions are taken advantage of, are fully discussed in Goschcn’s 
Foreign Exchanges, A judgment of Wood, V.-C., explains the prac- 
tice of paying for bills partly by cash, partly by bankers* “ marginal 
notes ” or “ marginal receipts ”, ls 

A holder for value may or may not be a holder in due course. 49 
The holder of a bill who receives it from a holder for value, but does 
not himself give value for it, has all the rights of a holder for value 
against all parties to the bill except the person from whom he received 
it, see s. 29 (8). 

Holder having a lien. 

(3) Where the holder of a bill has a lien on it, arising 
either from contract or by implication of law, he is deemed 
to be a holder for value to the extent of the sum for which 
he has a lien. 60 

lLMJBTBVnOHS 

1. D holds a bill indorsed in blank as agent for 0: D wrongfully pledges it with 
B, E is a holder for value to the extent of the sum he advanced, and if he took 
the bill without notice of the fraud, he can retain the hill as against C, the true 
owner.® 1 

2. C, the holder of a hill for £100, deposits it with D as security for a running 
account. At the time the bill matures the balance is in C's favour, but subsequently 
the balance turns against him to the extent of £50. D is a holder for value as to 
£60.* 2 

3. C, the holder of a bill for £100, indorses it to D as a pledge for £60. D is a 
holder for value as to £60, and this is the sum he can recover if he sues C.® 3 

4. C keeps with bis hankers a loan account and a general account. C indorses 
to the bank, as collateral security for his loan account, a bill for £1,000, and draws 
against it to the extent of £600. C becomes bankrupt, and his general account is 
overdrawn more than £500. The bank are holders of the bill for full value. 31 

17 Cf. Comber v. Ley land, [1898] A. G. at pp. 630, 531. See, The (Meric, [1920] 

A. C, 724, 788, P. C. (sale of enemy bill to neutral during war). 

46 Jeffryes v. Agra Bank (1866), L. R. 2 Eq. 676; cf. Ex p. Kemp (1874), L. E. 

9 Cb. 383, 

*» Raphael v. Bank oj England (1865), 17 C. B. (u.s.) at p, 174; 144 B, R. ; of. 

a. 29; and Partridge v. Bank of England (1846), 9 Q. S, at p. 420, Ex. Ch.; 

Jones v. Waring tl Oilloto, [1926] A. C. 670. 
so New York Negotiable Instruments Law, § 53; Paget on Banking, 2nd ed., p. 806. 

As to consideration generally, and the rules for its impeachment, see pp. 5)7 — 105. 
31 Collins v, Martin (1797), 1 B, & P. 648; 126 E. E. 

® s Atwood v. Crotodie (1816), 1 Ktark. 488; 171 E. R. ; of. Pease v. Hirst (1829), 

10 B. Si 0. 122 j Gray v. Seckham (1872), L. R. 7 Ch. at p, 683, 

® a Attenborough v. Clarke (1868), 27 L. J. Ex. 138. 

Be European Bank (1872) L. E. 8 Ch. 41. 
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5. The drawer of a bill for £100, which has been accepted for his accommodation, 
mdoises it to C as a security foi £60. It the acceptor becomes bankiupt, C can 
tender a proof for £100, but can only leceive dividends to the extent ol £60 45 

6. A bill indorsed by a customer to his bankei and entered “ shoit ", temains the 
propeity of the customer, though the banker may have a hen on 

The “ discount ” of a bill must be distinguished from the pledge 
or deposit of a bill as security ."* 7 A “ discounter ” is a holder for 
full value .” 8 Treasury bills furnish a good example of a discount trans- 
action. They bear no interest, but are offered on the money market 
at a fixed rate of discount. The position of a pledgee is this : If he sue 
a third party, he sues as trustee for the pledgor, as regards the 
difference between the amount he has advanced and the amount of 
the bill . 58 If the pledgor could have sued on the bill, the pledgee 
can recover the whole. If the title of the pledgor is defective, the 
pledgee can recover the amount of his advance, provided he took 
the bill without notice. Like any other bailee, the pledgee of a bill 
must use due diligence with reference to it, having regard to the 
peculiar nature of the thing bailed, e.g., he must not part with it; 
he must if he can collect it at maturity; if he cannot, he must give 
the proper notices of dishonour . 80 

Banker's Lien . — A banker’s lien on negotiable securities has been 
judicially defined as “ an implied pledge ”. cl A banker has, in the 
absence of agreement to the contrary, a lien on all hills received from 
a customer in the ordinary course of banking business in respect of 
any balance that may be due from such customer 03 ; if he knows that 


« Ex p. Newton (1880), 16 Ch. D, 380, C. A. 

s “ Thompson v. Giles (1824), 2 B. & C. 422; 107 E, B.; distinguished Ex p. Stannard 
(1893), 10 Morrell 193, 212 (cheques), 

57 Ex p. Towgood (1812), 19 Ves. 229; Re Gomersall (1875), 1 Ch. D at p. 142; 
Em p. Schofield (1879), 12 Ch. D. 337, 0. A., bills indorsed "pending discount”. 

14 Ibid.-, cf. Thiedman v. Goldsmidt (1859), 1 De fl, F. & J. at p. 11; 146 E. B. 
The term "discounter ’’ is Homewhat loosely used. It properly applies to the 
party who buys, and not to the party who soils, the bill. As to the operations of 
the discount market, see Spalding’s Foreign Exchange and Eoreign Bills, 
Chapter XX. 

Reid v, Carnival (1833), 1 Cr, & M. 538; 149 E B, 

"> Peacock v. Purssell (1863), D2 L. J. C. P. 260. 

“i Rtandan v. Barnett 0-846), 3 C. B. at p. 631; 136 E. B., H. L. A “ lien ' 
generally la a mere right to hold a thing till a debt is paid, and is therefore dis- 
tinct hom a pledge, because the pledgee has a special property in the thing 
pledged; but in the case ot a negotiable security the person who has the lien is 
the holder of the instrument with the corresponding rights and duties, and he 
therefore has more than the ordinary lien on an ordinary chattel. 

44 Brandao v. Barnett, supra; London Chartered Bank Of Australia v. White (1870), 
4 App. Cas. 413, V. C.; Johnson v, -Roberts (1876), L. B. 10 Ch. 506, where 
customer was a country bank; Currie V, Misa (1876), 1 App. Cas, at p. 669, 
H. L. ; and cf. Cottman v. Bucks and Oman Bank, [1897] 9 Ch, 248, as to appli- 
<’ition of trust funds to customer’s private overdratt; Baker v, Lloyds Bank, 
(1820] 2 K. B. 322, banker's Hen when customer has made deed of assignment 
for creditors. 
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the bills do not belong to his customer, no lien attaches .® 3 A. broker 
who deals in bills may have a simitar lien . 34 If a banker releases 
negotiable securities pledged with him by a bill-broker on receiving 
the bill-broker’s cheque, and the cheque is dishonoured, the securities 
are not impressed with any trust in favour of the banker. 1 b ’ 

The terms on which securities aTe deposited may, of course, create 
merely a particular lien and not a general lien . 06 

Prima facie, where a bill is negotiated from one person to another 
it is deemed to have been wholly transferred to the latter, and not to 
have been pledged or deposited as collateral security .*’ 7 


Accommodation bill or party. 

28. (1) An accommodation party to a bill is a person 
who has signed a bill as a drawer, acceptor, or indorser, 
without receiving value therefor, and for the purpose of 
lending his name to some other person. 08 

Liability of acoommodation party. 

(2) An accommodation party is liable on the bill to a 
holder for value, and it is immaterial whether, when such 
holder took the bill, he knew such party to be an accom- 
modation party or not.“° 


Illustrations 

X. Bill accepted for the accommodation of the diawer. This is an accommodation 
bill, and the acceptor la an accommodation acceptor.™ 

2. Bill drawn, indorsed, and accepted for the accommodation of X, who is not a 
paity thereto. The drawei and acceptor receive a commission for so doing. This 
is an accommodation bill. 7 * 

S. Bill drawn against a running account, and accepted. This, it seems, is not 
an accommodation bill, though the account may have been against the drawer when 
the bill wag drawn, or accepted, or payable, 7 * 


» a Ex p. Kingston (1871) , L. R. 6 Ch. 682; c£. Thomson v. Clydesdale Banlc, [1898] 
A. C. at p. 289, H. L. 

61 Jones v. Peppercorn (1858), John. 480; 28 L. J. Ch. 168. 

Lloyds Bank v. Swiss Bankverem (1918), 18 Com. Cos. 79, C. A. As to the 
nature of a bill-broker's business, see the judgment of Hamilton, J., in the Court 
below, 17 Com. Cas. 280, and Spalding’s Foreign Exchange and Foreign Bills, 
p. 199. 

»« Be Bowes (1886), 38 Ch. D. 586. 

« 7 Hills v. Parker (1866), 14 L. T, (n.s.) 107; Be Boys (1870), L, R. 10 Eq. 467; 
cf, Attenborough v. Clarice (1858), 27 L. J. Ex. 188. 

w New York Negotiable Instruments Law, § 56, and cases oited in Crawford's 
edition. 

»» New York Negotiable Instruments Law, § 55, 

70 CaUatt v. Haigh (1812), 3 Camp. 281. 

ii Onenial Financial Corporation v. Over end (1871), L, R. 7 Ch. 142. 

7a Et p. Swan (1868) , L. R. $ Eq. at p. 856; of. Wilks v. Hornby (1862), 10 
■W. It. 742. - . . . t 
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4. Bill drawn payable to the order of C, and accepted. It appears that the 
acceptor was indebted to C, but that the drawet signed to accommodate the acceptor. 
This is not an accommodation bill, though the drawer is an accommodation dtawai. 73 

6. Bill payable to drawer's order is accepted for value. C, whose name is well 
known, indorses the bill to give it currency. This is not an accommodation bill, but 
C is on accommodation indorser. 71 

Illustrations 4 and 5 emphasise the incorrectness of the statement 
frequently made that a bill which is signed by one or more accom- 
modation parties is an accommodation bill. An accommodation bill 
is a bill whereof the acceptor (i.e., the principal debtor according to 
the terms of the instrument) is in substance a mere surety for some 
other person who may or may not be a party thereto.” The distinc- 
tion is of great importance in relation to the discharge of the bill. 
An accommodation bill is discharged when it is discharged by the 
person who is in substance, though not in form, the principal debtor 
(see c.g., s. 59 (8) ) or if time be given to such person. 70 As a 
general rule, the drawer or indorser, for whose accommodation a 
bill is accepted, cannot avail himself of want of due presentment for 
payment (s. 46 (2) ), or notice of dishonour (s. 50 (2) ), or protest 
<s. 51 (9)), because it is his own duty to provide the funds to meet 
the bill at maturity. As to negotiation of overdue accommodation 
bill, see note to s. 86 (2). 

An accommodation party, known to be such, may avail himself of 
any defence, arising out of the bill transaction, which the person 
accommodated could have set up 77 : see “ holder for value ” defined 
by s. 27 (2) and (8). Prima Jacie every party to a bill is deemed to 
have become a party thereto for value : see s. 30. 

Finance bills. — The term ** finance bill ” is somewhat loosely used. 
It denotes a bill which is issued for the purpose of raising money, 
and which is not based on any trading transaction. Whether it is 
an accommodation hill or not depends on the arrangement between 
drawer and drawee, but normally it is an accommodation bill. The 
finance bill is largely used in connection with arbitrage transactions . 78 
Strictly, perhaps, the term should be restricted to long bills drawn 
by the banks and accepting houses of one country on those of another 


” Scott v. Lifford (1808), 1 Camp, 246; 170 B. R,; cf. Sleigh v. Sleigh (1830), 5 
Rxeh. 614; 156 E. R. 

7 * Cf. Be Nunn (1817), Buck. 113. This practice is not uncommon in the esse of 
foreign bills, a small commission being usually charged. Bee, c.g., Sociiti 
Ginirale v. Metropolitan Bank (1873), 27 L. T. (s.s.) 849. 

75 Cf. Oriental Financial Corporation v. Overend (1871), L, R. 7 Ch. at pp. 146, 
151, and ibid., L. R. 7 H. L. at p 368; Bit s p. European Bank (3871), L. R. 
7 Ch. 99. 

T * See last note. And see p. 216, Principal and Surety. 

17 Bechenaise v. Letcis (1872), L. R. 7 C. P. 373, at p. 877, 

71 I.e., roughly speaking, traffic in bill® drawn between two countries conducted 
through the intermediary of the exchange of another country in order to secure the 
meet advantageous rate of exchange. 
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for the express purpose of raising money at an opportune moment : 
see Spalding's Foreign Exchange and Foreign Bills, Chap. XIX. 

Holder in due course. 

29. (1) A holder in due course is a holder who has 
taken a bill, complete and regular on the face of it, under 
the following conditions ; namely, 

(a) That he became the holder of it before it was over- 

due, and without notice that it had been previously 
dishonoured, if such was the fact ” : 

(b) That he took the bill in good faith and for value, 
and that at the time the bill was negotiated to him 
he had no notice of any defect in the title of the 
person who negotiated it. 80 

Illustrations 

1. C, the holder ot a bill payable to his order, transfers it to D for value, but 
without indorsing it. C has obtained this bill by fraud, but I) has no notice of this. 
D is not a holder in due course. 8 * 

2. C, who resides abroad, transmits a bill for collection to bis agent m England. 
C has obtained this bill by fraud, but his agent does not know it. At the lime 
the agent receives the bill, C is indebted to Mm on the balance of account. The 
agent is not a holder in dne course, and cannot recover on the bill. Aliler, if the 
bill had been transmitted to the agent in payment of his debt.* 8 

3. C indorses a bill to D for value. D suspects that C stole the bill. As a fact 
be obtained it by false pretences. D is not a holder in due course.' 13 

4. The managei of a bank steals negotiable secuiities from the bank, and pledges 
them with C. He afterwards obtains them back from C by a fraud, and replaces 
them in the bank. The bank know nothing of the transactions. The bank is the 
holder in dne course of these securities, and entitled to latain them against C. 81 

5. X, by false pietences, induces A to draw a cheque in favour of C, who takes 
it in good faith and for value. C, being the original payee, is not a holder in due 
course. 86 

38 See Hornby v. McLaren (1908), 24 T. L. B. 494, C. A. (cheque known to have 
been dishonoured), 

80 Cf. New York Negotiable Instruments Law, § 91, and cases cited in Crawford’s 
edition; Lloyds Bank v, Cooke, [1907] 1 X. B. at p. 808, per Moulton, L.J. 

« Whistler v. Forster (1668), 14 C. B. (n.s.) at p. 268; 113 E. R. ; 32 L. J. C. P. 

at p. 168. D is not tbe “ holder ” as defined by s. 2. 

84 De la Chaumettc v. Bank of England (1829), 9 B. & C, 208, as explained by 
Currie v. Mis a (1878), L. R. 10 Ex. at p. 184; and M'Lean v. Clydesdale Bank 
(1888), 9 App. Cas. at p. 114. 

83 Cf. Jones v. Gordon (1877), 2 App. Cas, at p. 628. 

81 London and County Bank v. River Plate Bank (1888), 21 Q, B. D. 585, C. A.; 
of. London Joint Stock Bank v, Simmons, [1892] A. C. 201. It is suggested 
that the illustration may no longer represent tbe law, having regard to Lloyd v. 
Grace, Smith it Co., [1912] A. C. 716. The question is into which category ought 
London it County Bank v. River Plate Bank to fall — tbe category instanced in 
Lloyds Case or that illustrated by Ruben v. Great Fingall, eta., [1906] A. C. 4397 
The arguments seem to be nicely balanced; sec Penmonnt Estates v. Nat. Prov. 
Bk. (1945), 178 L. T. at p. 847. Cf. Wright, J., in SUngsby v. District Bank, 
146 L. T. at p. 648. 

88 Jones v. Waring if Gillo to, [1926] A. C. 670, H, L., approving Lewis v. Clay 
(1897), 67 L. J. Q, B. 224; disapproving dictum ot Moulton, L.J., in Lloyds Bank 
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6 Bill in ordinary form payable thirty days after sight. It is ' complete and 
regular", although it has not been accepted. 80 

A post-dated cheque is not irregular within this section. 87 But 
an undated bill, though not irregular (or at least not invalid, s. 8 (4) 
(a) ) is presumably not complete. 

By s. 2, “ holder ” means the payee or indorsee of a bill or note 
who is in possession of it, or the bearer thereof; and “ bearer ” means 
the person in possession of a bill or note which is payable to bearer : 
see “ value defined by s. 27 (1) ; and “ holder for value ” by s. 27 
(2) and (8). As to the rights of the “ holder ” and “ holder in due 
course ” respectively, see s. 88. As to “ negotiation ”, see s. 32 ; 
and as to overdue or dishonoured bills, see s. 86. As to defects in 
title, see sub-s. 2, 

It had been doubted how far the original payee of a bill or note 
obtained by the fraud of a third party could be a “holder in due 
course ” 88 ; the House of Lords has now decided that he cannot be. 88 

The Act has substituted the positive term “ holder in due course ” 
for the cumbrous negative equivalent “ bona fide holder for value 
without notice ”, and its synonyms “ bona fide holder ”, “ innocent 
indorsee ”, etc. The Indian Act (s. 9) has adopted the same term. 
The French equivalent, “ tiers porteur de bonne foi ”, i.e., third 
party holder in good faith, is expressive. 

Notice. — ( * Notice ” means actual, though not formal notice, that 
is to say, either knowledge of the facts, or a suspicion of something 
wrong, combined with a wilful disregard of the means of knowledge. ““ 

Good faith. — “ Good faith ” is defined in s. 90. In the United 
States it seems that if the holder takes a bill in good faith, but gets 
notice of a defect in the title of his transferor before he has given full 
value, he is only deemed a holder in due course to the extent he has 
paid before getting notice. 01 

v. t nnle, [1907] 1 K. B. 794; criticising and distinguishing Watson v Russell, 
(1862), 31 L. J. Q. B. 301; affirmed (1864), 5 B. & H, 968 (Ex Ch.}; 122 E K 
Ayres v. Moore, [1940] II, Q 278. 

80 National Part. Bank of New York v, Berggren (1914), 19 Com. Cab 234 

87 Hitchcock \ Edwards (1889), 60 L. T. 636; Guildford Trust v. Goss (1927), 
136 L. T. 725; and see notes to s. 18 (2) 

88 Lewis v. Clay (1897), 14 T. L. E. at p. 160; Herdman v. Wheeler, [1902] 
1 K. B. 861. 

88 Jones v. Waring i£ Oilloto, [1926] A. C. 670, H. L. See per Lord Cave at p. 680, 
and Illustration 3. Contrast the Indian Negotiable Instruments Act, 1881, s. 9, 
referred to in Lloyds Bank v. Chartered Bank of India, Australia and China 
(1988), 97 L. J. E. B. 609. 

*« Raphael v. Bank of England (188S), 17 C. B. at p. 174, per ’Wilies, J.; cf. 
Ex p. Snowball (1 872} , Tj, R, 7 Ch. at p. 549. " A person may be proved to 
have had notice of an act of bankiuptey either by proof that he had received 
formal notice, or by proof that he knew facts which were sufficient to inform him 
that an act of bankruptcy had been committed ”; cf. New York Negotiable Instru- 
ments Law, § PS, defining “notice " as actual knowledge or “knowledge of such 
facts that his action in taking the instalment amounted to bad faith ". 

81 New York Negotiable Instruments Law, $ 93, and cases in Crawford’s edition. 
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Principal and Agent. — The ordinary rules of law regarding parties 
affected with notice, apply lo bills and notes. Notice to the principal 
is notice to the agent; and notice to the agent is notice to the prin- 
cipal, 03 subject to the proviso (1) that when the agent is himself a 
party to a fraud he is not to be taken to have disclosed it to his 
principal 0,1 ; and (2) where a bill is negotiated to an agent, and notice 
is given to the principal, or vice verm, there must be a reasonable 
time for communication. 01 

Bill must be oomplete and regular. — The rights of a holder in due 
course can only be acquired by a person who takes a bill before it is 
overdue, and which is “ complete and regular on the face of it 
If the bill itself conveys a warning, caveat emptor. Its holder, how- 
ever honest, can acquire no better title than that of his transferor. 
The holder takes at his peril 05 a blank acceptance, or a bill wanting 
any material particular; so also a bill which has been tom and the 
pieces pasted together, at least if the tears appear to show an intention 
to cancel it. 00 A post-dated cheque is not irregular (supra, p. 92). 

An American judgment puts the point clearly. Some negotiable 
county bonds, which had been indorsed in blank by the payee, were 
stolen. The thief erased the payee’s indorsement, personated the 
payee himself, and sold the bonds to a person who purchased them 
in perfect good faith. It was held that the purchaser acquired no 
title, and that the erasure, at any rate, ought to have put him on 
his guard. In the judgment it is said 07 : “ He did not rely upon 
anything that appeared upon the bonds. He relied on the representa- 
tions of the thief, and was deceived by them. Against such deception 
the laws applicable to negotiable paper were not intended to guard. 
It is their purpose to facilitate the circulation of paper, fair and 
regular upon its face, and to protect the bona fide purchasers 
of such paper. . . . Suppose the thief should erase the name of 
the maker of a note, and then forge the same signature, could he give 
a bona fide purchaser for value title to the paper? I am clearly of 
opinion he could not. The paper is not fair upon its face. There is 
a forgery, and although the purchaser may be ignorant of it, the 
law merchant does not protect him against such' ignorance. He must 
know at his peril that the signatures are genuine. We are asked, 

*s Cf. Colltnson v. Lister (1866), 7 De G, M, & G. si p. 687; 44 E. B., branch bank, 

** fffse p. Oriental Bank (1870), L. B. 6 Oh. 368. 
m Gf. Willu v. Bank of England (1886), 4 A. & E. at p. 89; 111 E. E. 

« Awde v. Dixon (1881), 6 Exch. 869; 166 E. B., and cases in note to s. 20. 

00 Ingham v. Primrose (1869), 7 C. B. (ns.) 82; 141 E. E. ; 28 L. J. C. P. 294; 
ef. ScMeyv. Ramsbottom (1810), 2 Camp. 486; 170 E. B.; Redmapne v. Bw ton 
(I860), 2 L. T. 324. As to the rights of a holder of a bank-note accidentally 
reduced to fragmente, see Bong Kong and Shanghai Banking Corporation V. 
Lo Lee Shi, [1928] A. 0. 181. 

*7 Colson v. A mot (1874), 64 New York B. 263, at p. 260; ef. Angle v. N. W. In* ** 
Co. (1875), 2 Otto, at p. 842, Sup. Ct. U, S. 
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suppose the same of the payee indorsed upon negotiable paper, fades 
out so as to be invisible, does it affect the negotiable character of 
the paper? Most certainly it does. The title and rights of the owner 
remain the same as before, but a thief could give no title to such 
a paper to anyone because he cannot be the apparent owner thereof, 
and there is nothing on the face of the paper to induce the belief that 
he is the owner ”, 

Stolen bills. — By s. 45 of the Larceny Act, 1916 (6 & 7 Geo. 5, c. 50), 
when a thief is prosecuted to conviction the stolen property is to be 
restored to the owner, but this provision does not apply to “ any 
valuable security which has been in good faith paid or discharged by 
some person or body corporate liable to the payment thereof, or, 
being a negotiable instrument, has been in good faith taken or 
received, by transfer or delivery, by some person or body corporate 
for a just and valuable consideration without any notice and without 
any reasonable cause to suspect that the same has been stolen ”. This 
section reproduces in slightly altered language s. 100 of the Larceny 
Act, 1861 (24 & 25 Viet. c. 96), which is repealed. 98 

Defects of title. 

(2) In particular the title of a person who negotiates a 
bill is defective within the meaning of this Act when he 
obtained the bill, or the acceptance thereof, by fraud, 
duress, or force and fear, or other unlawful means, or for 
an illegal consideration, or when he negotiates it in breach 
of faith, or under such circumstances as amount to a 
fraud. 58 

This list of defects in title may not be exhaustive. A person whose 
title is defective must be distinguished from a person with no title at 
all, who can give none, such as a person making title to a bill through 
a forged indorsement : see s. 24, and s, 2 for “ holder ”. 

The Words “force and fear” were inserted in committee as the 
equivalent of the English technical term “ duress ”, which is 
unknown to Scottish law. See Bell’s Principles, (9th ed.), § 12. 

Holder claiming under holder in due course. 

(8) A holder (whether for value or not) who derives his 
title to a bill through a holder in due course, and who is 


** CL Chichester v. Hill (1882), S3 h. 3. Q. B. 160 } and Moss r. Hancock, (1899] 
2 Q. B. at p. 118, with regard to the Act of 1861. Ae to Courts of aummary 
jurisdiction, ace s. 27 (3) of the Summary Jurisdiction Act, 1879 (42 & 48 Viet, 
o. *9). 

** New York Negotiable Instruments Law, $ 94. 
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not himself a party to any fraud or illegality affecting it, 
has all the rights of that holder in due course as regards 
the acceptor and all parties to the bill prior to that holder. 1 2 

lLLH&roAnoNs 

1. A 2 »)tnei in a firm fraudulently indorsee a film bill to D m pajment of a 
private debt F is cognisant of tbe fraud, but is not a party to it. I> indorses the 
bill to E, who takes it foi value and without notice. E indoises it to F. F acquires 
E's rights It he gave value to E, he can sue all the parties to the bill; if he did 
not give value, he can sue all paities except E. a 

2. C, by fraud, induces B to make a note in his favoui. C indoises Ihe note to 
1), who takes it loi value and without notice. Subsequently, D indoises the note 
fot value back to C. C cannot retovet Irom B. 1 Ha was the author of the fraud. 

Presumption of value and good faith. 

3-0. (1) Every party whose signature appears on a bill 
is prima facie deemed to have become a party thereto for 
value. 4 * 

(2) Every holder of a bill is prima facie deemed to be a 
holder in due course 3 ; but if in an action on a bill it is 
admitted or proved 6 that the acceptance, issue, or sub- 
sequent negotiation of the bill is affected with fraud, 
duress, or force and fear, or illegality, the burden of proof 
is shifted, unless and until the holder proves that, sub- 
sequent to the alleged fraud or illegality, value has in good 
faith been given for the bill. 7 

ILLUSTRATIONS 

1. A draws a bill on B, and indorses it to C. C sues B. It is shown that B 
accepted it for A'e accommodation. C is not called on to prove that he gavo value; 
he can recover without so doing. 8 

2. B makes a note payable to C. C indorses it to D, who sues B. If it appears 
that B made the note for au illegal consideration, D must prove that he gave value 
in good faith. 9 


1 May v. Chapman (1847), 16 M. & W. 366, at p. 361; 163 E. B. ; Masters v. 
Ibberson (1849), 8 C. B. 100; 187 E. B.; Marion County v. Clark (1876), 4 
Otto 278, Sup. Ct. TJ. S.; of. New York Negotiable Instruments Law, § 97. 

2 May v. Chapman (1847), 18 M. & W. 866; 158 E. B. 

2 Cf. Sawyer v. Wisewell (1864), 91 Massachusetts B. at p. 42. 

4 Cf. Hatch v. Trayes (1840), 11 A. & E. 702; 118 E. B. ; Foster v. Dawber (1881), 
6 Exch. at p. 858 ; 165 E, B. ; New York Negotiable Instruments Law, § 98, 

* King y. Milsom (1809), 2 Camp. 6; 170 E. R.; New York Negotiable Instruments 
Law, § 98. 

* Evidence to go to a juiy was the old test (Hall v. Feathcrstone (1868), 3 H. tc N. 
at p. 286; 167 E. B.; 27 L. J. Ex. at p. 811), and the Act has not altered this: 
Tatam. v. Haslar (1889), 28 Q. B. D. 346, at pp. 348, 349. 

1 See Jones v. Gordon (1877), 2 App. Oas. at pp. 627, 628, per Lord Blackburn; 
of. New Yotk Negotiable Instruments Law, f 98. 

8 Mills v. Barber (1836), 1 M. & W. 435; 160 E. E, 

9 Bailey v. Biitoell (1844), 13 M. k W. 78; 168 E. R. 
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3. The hol3er of a bill indorses it to £> to get it discounted. D fraudulently 
negotiates it to B, who negotiates it to F. E sues the acceptor. Evidence is given 
of D's fraud. E must prove that he is an bone6t holder for value, 10 or that E was, 

4. B makes a note payable to C, the consideration for which is a wager, t'.e., a 
consideration void by statute, but not piohibited under a penalty. G indorses it to 
I), who sues the maker. Evidence is given oi these facts. D is not called on to 
prove that he gave value.* 1 But if B proves that D did not give value then B is 
not liable to D. 

5. [n an action against the maker of a note payable to bearer it is shown that 
the note was stolen fiom the true owner. It lies on the holder to prove that he gave 
value in good faith. 12 

6. An acceptance is given in renewal of a bill which turns out to be a forgery. 
The genuine bill is negotiated, and the holder sues the acceptor. Evidence is given 
of those facts. It lies on the holder to prove that he is an honest holder for value. 13 

7. A partner accepts a bill in the firm's name for a private debt and in fraud of 
bis co-partners. The bill is negotiated. The holder sues the firm as acceptors. As 
soon as it appears that the bill was given for a private debt, the holder is called 
upon to prove that he is an honest holder for value. 14 

8. Action by payee against husband and wile, the makers ol a joint and several 
promiBSOiy note. The wifp signed thB note under dureBB from her huBband. The 
onus of proof is not shifted. The wife must give evidence showing that the payee 
had notice of the duress.* 5 

9. A by fraud obtains cheques from his employer and pays them into his own 
account. He then draws cheques in favour of a woman with whom he is living, 
and the money is credited to her account. The employer can recover the money 
so paid in from her account. 13 

“ At the time of the passing of the Act of 1882 ”, says Charles, J., 
“ it was uncertain how much the plaintiff had to prove in cases of this 
kind where evidence of fraud had been given. Lord Blackburn, in 
Jones v. Gordon, says : ‘The language of the quotation from Baron 
Parke would seem to show that the onus as to both is shifted, but I 
do not think that has ever been decided, nor do I think it is necessary 
to decide it in the present case The learned Judge who tried this 
case (Field, J.) took the view that the onus was shifted only to the 
extent of making the plaintiff prove that value Was in fact given, not 
that it was also given bona fide. Upon this construction of the Act, I 
respectfully differ from him. The plaintiff was bound to satisfy the 
jury that he gave value, and that he gave it in good faith. The Act 
has settled the law in accordance with the opinion expressed by 
Parke, B.” ,r 

12 Cf. Smith v. Brains (1851), IS Q. B. 244; 117 E. R. ; Berry v. Alderman (1868), 
14 C. B. 96; 139 B. R.; Tatum, v. Hosier (1889), 28 Q. B. D. 636. 

11 Pitch v. Jones (1836), 6 E. & B. 288; 119 E. B.; Belfast Banking Co, v. Doherty 

(1879), 4 Ir. Ii. R, Q. B. D. 124. 

12 Raphael v. Bank of England (1866), 17 C. B. 161; 189 E. R. 

w Mather v. Maidstone (1866), 18 C. B. 273; 139 E. R.; 26 L. J. C. P. 810. 

14 Hogg v. Skeen ( 1885 ), 18 C, B. (n.s.) 426; 144 E. R.; 84 L. J. C. P. 163. 

14 Talbot v. Von Boris, (19111 1 K. B. 864, C. A.; see p. 97 ; Jones v. Waring <f 
(riilow, [1926] A. 0. 670, H. L,, does not seem to afloat this point. 

« Banque Beige v. Hmbrauck, [1921] 1 Q. B. 821, C. A. 
s* Totem r. Hosier (1889), 23 Q. B. D, 846, at p, 849; cf. Jones v. Gordon (1877), 
2 Apu. Css. at p. 628, and Bailey v. Bidwell (1844), 13 M. & W. 73, at p. 76; 

163 B. R., par Parke, B. See, too, Oakley v. Boulton (1888), 5 T. X*. R. 60, 

C. A., ana the note thereon in Byles, 16th ed., p. 147. 
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Sub-s. 2 does not apply to the original payee of a note, but only 
to subsequent parties. In the case of an original payee the ordinary 
common law rule prevails that a person alleging fraud or duress must 
prove it, with the curious consequence that in the matter of proof of 
fraud the payee is in a more favoured position than the indorsee ; no 
presumptions arise against the payee from proof of fraud, etc., in the 
creation of the instrument; direct evidence implicating the payee must 
be given. 18 

The section does not aflect the practice of the Chancery Division, 
according to which security must be given when it is sought to restrain 
the negotiation of a bill alleged to have been obtained by fraud. 18 

“ Force and fear 55 is the Scottish equivalent of the English term 
“ duress ”, but its signification, perhaps, is somewhat wider : see 
Bell’s Principles (9th ed.), § 12. 

In America, it has been held that if the holder has in good faith 
given partial value, as in the case of a lien or pledge, he may recover 
pro tanto. 20 Probably the same would be held in England. 

Buies os to Impeachment of Value 
The law as to absence of consideration, or its failure, total or partial, 
fraud or illegality of consideration may, perhaps, be expressed in the 
following rules : — 

Buie 1. — Immediate and remote parties. Any defence available 
against an immediate party is available against a remote party who 
is in privity with such immediate party. 

Explanation 1. — “ Immediate parties ” are parties in direct relation 
with each other. All other parties are remote. Prima facie, the 
drawer and acceptor, the drawer and the payee, the indorser and his 
indorsee, are in direct relation. For example : — 

. (i) A draws a bill on B payable to C, and deliveis it to the latter. 
B accepts the bill while in C’s hands. B and C are remote parties. 31 

(ii) B makes a note payable to C. Prima facie B and C are 
immediate parties; but if it appear that B made the note at the 
request of X under the belief that he had done something which he 
had not done, and that X on his own account delivered the note to C, 
who gave value and took it without notice, then B and C (perhaps) 
may be treated as remote parties. 32 Aliter, if X had been C’s agent. 33 

i* Talbot v. Von Boris, [1913] 1 E. B. 864, C. A. 

18 Hawkins v. Ward, [1890] V7. N. p. 908. 

s ® Holcomb v. Wyckoff (1870), 10 Amer. A. 219; Dresser v. Missouri Co. (1876), 
8 Otto 99, Sup. Ct. U. S. 

al Robinson v. Reynolds (1841), 9 Q. B. 196; 114 B. K., Ex. Ch. 

Of. Watson v. Rwsseli (1862), 3 B. & S. 34; 332 E. B.; 5 B. 4 S. 968; 199 E. B., 
Ex. Oh.; as criticised and explained, Jones v. Waring <6 Billow, [1996] A. C. 670, 
TT jo, 

“ Astley v. Johnson (1660), 6 H. 4s N. 187; 99 I). 3. Ex. 161; 167 E. B. 

C.B.E. 


7 
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Explanation 2. — Privity is created in all cases by want of con- 
sideration, and in some cases by notice, that is to say a party or holder 
is deemed privy to the facts giving rise to the defence when he (a) 
has notice of them, or (b) gives no value (or claims through no party 
giving value), or (c) is the agent of such a party, or (d) is privy by 
agreement. For example: — 

(i) The holder of a bill who has not given value, is, as regards third 
parties, deemed the agent of the party from whom he received it, 
whatever their true relations. 21 

(ii) Notice creates privity when it is notice of defective title in the 
party from whom the bill is taken, i.e., notice that he had no right to 
hold the bill or no right to part with it. Title to a bill must be dis- 
tinguished from the right to enforce payment of it against particular 
parties, — e.g„ the donee of a bill has a good title, though he could not 
enforce payment against the donor. Whenever a bill is held adversely 
to the true owner, and there is privity between the true owner and the 
holder, a third party, if sued, may set up the jus tertii.' iS 

(iii) Again, when a person expressly or impliedly agrees to hold a bill 
as agent or trustee for another person, he holds it subject to all defences 
against the person for whom he holds, irrespective of the slate of 
accounts between them. 20 

Rule 2. — Absence of value. Mere absence of consideration, total or 
partial, is matter of defence against an immediate party or a remote 
party, who is not a holder for value, but it is no defence against a 
remote party who is a holder for value.” An accommodation party is 
liable to a holder for value, who takes a bill knowing him to be such. 28 
For example : — 

(i) B, by way of gift, makes a note in favour of C. C cannot recover 
from B.” 

(ii) C, the holder of a bill for value, indorses it to D by way of gift. 
The property in the bill passes to D, but he cannot recover from C. 30 

(iii) Bill for £100 accepted for the accommodation of the drawer. 
The drawer discounts it with C, who knows that it is an accom- 
modation bill. C can sue the drawer or acceptor for £100 31 ; hut 

31 Cf. Fitch v. /one* (1866) i 6 E. & B. at p. 246; 119 E, E, ; and cases quoted, 
p. 54; also Lee v. Hayes (1866), 17 Jr, C. L, E. at p. 408. 

3S See Buis 6 and notes to a. 21, 

34 Da la Chaumette v. Bank of England (1829), 9 B. t C. 208; 109 E. B., as 
explained Currie v, Misa 0876), L. B, 10 Ex, at p. 164, Ex. Ch. 

33 Cf. -Forman v. W right (1861), 11 C. B, at p. 492; 188 E. B. 

33 Scott v. Lifford (1808), 1 Camp. 246; 170 B, B. ; of. Strang v, Foster (1866), 
17 C. B. at p. 222; Petty v. Cooke (1871), L. B. 8 Q. B. 790; and s, 28 (2). 

** Holliday v. Atkinson (1826), 6 B. 4 0. 601; 108 E. B. ; cf. Me Whitaker (1889), 
46 Ch. D, 119, C. A., as to voluntary note given by lunatic. 

3 » Easton v. Pratchett (1886), 1 C. M. 4 B. at p. 808; 149 E. B,; cf, Uilnes v, 
Damon (I860), 6 Bxch, 9f8; 165 E, B. 

31 Cf. Mill* v. Barber (1836), 1 M. 4 W. 426; 160 E. B. ; Sturtevant v. Ford 
(1849), 4 M. k Gr. 101, 
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if C, instead of discounting it, merely advanced £50 on it, he can 
only recover £50, 32 

(iv) B owes A £50. A draws a bill on B for £100. B, to accom- 
modate A, and at his request, accepts it. If A sue B he can recover 
only £50. 33 

(v) C is D’s agent abroad. C purchases a bill for D. The bill is 
made payable to C’s order, and he indorses it to D. This is done 
merely for the purpose of safe transmission and not to guarantee the 
bill. If the bill is dishonoured, C is not liable to D as indorser. 31 

(vi) A and C supply goods to B. A draws a bill on B for the price, 
and indorses it to C to collect on joint account. If the bill is dis- 
honoured, A is not liable to C. 33 

(vii) B accepts a bill drawn by A to accommodate him. A indorses 
it to C without receiving value. C indorses to D without receiving 
value. D cannot recover from B, but it lies on B to show that neither 
D nor any intervening holder was a holder for value. 38 

(viii) The payee of a cheque puts it into the hands of his infant child. 
He then takes it away and locks it up, saying he intends the child 
to have the money. Subsequently he dies. This is neither a gift 
nor a declaration of trust. 37 

(ix) C by will bequeaths a box and its contents to X. The box 
includes a cheque payable to C, but not indorsed. X is entitled to 
have this cheque indorsed to him by C’s executors. 33 Aliter, if C 
had made the gift inter vivos. 

It has been said that although the donee of a note cannot sue the 
donor on the instrument, the making of a note in favour of the donee 
may perhaps be evidence of a declaration of trust in favour of the 
donee. 33 It would seem that the law is quite otherwise. 

Buie 8. — Total failure of value. Total failure of consideration is a 

»* Nash v. Brawn (1817), cited Chitty (11th ed.), p. 60; Jones v. Hibbert (1817), 
2 Stark. S04; 171 E. B. ; Ex p. Newton (1880), 18 Ch. D. 830, 0. A., pioof. 

33 Darnell v. Williams (1817), 2 Stark, 108; 171 33. B. Query, would this be the 
case if the acceptance were taken m full discharge of the antecedent debt of £50? 
Probably A could recover the full amount of tho bill. 

Castnque v. Butt meg (1855), 10 Moore 3?. 0, 110; 14 E, £.; cf. Be Nunn (1817), 
Buck. 118. 

33 Denton v. Peters (1870), 33. B. 5 Q. B. 476. 

«« Mills v. Barber (1886), 1 W. 425; 150 E. B.; cf. Thompson v. Clubley 
(1836), 1 1UW. 212; 150 E. B. 

Jonas v. Look (1886), Ij. B. 1 Ch, App. 25; of. Be Swinboume, [1926] 1 Ch. 88, 
C, A. (incomplete gift of donor's cheque). 

38 Biobson v, Hamilton, [1891] 33, B. 2 Ch. 669. 

88 Arthur v. Olarkson (1865), 86 Beav, 458; 55 E. B. ; but see the criticisms on this 
class of oases in Be Whitaker (1889), 42 Ch. D. 119. at p. 126, 0. A. (voluntary 
note and voluntary hond distinguished). 
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defence against an immediate party, but is no defence against a 
remote party, who is holder in due course. 10 For example : — 

(i) B makes a note payable to C. The only consideration is that 
C is to act as B’s executor. C dies first. His personal representative 
cannot enforce payment against B. 11 

(ii) B authorises A to draw on him against bills of lading. A draws 
a bill on B, and indorses it to C with the bill of lading attached. C 
gives value to A. B accepts the bill on receiving from C the bill of 
lading. The bill of lading turns out to be a forgery, but C did not 
know it when he obtained the acceptances. C can recover from B. 12 

(iii) A draws a bill at three months on B in favour of C, to be paid 
for in seven days. B, who is A 5 s agent, accepts on his account. 
C does not pay A. He cannot sue B. ia 

(iv) A draws a bill on B payable to his own order. B accepts. The 
consideration between A and B fails. A subsequently indorses the 
bill for value to C, who knows that the consideration between A and 
B has failed. C cannot sue B. 4i 

Failure of consideration, it seems, is a defence against a remote 
holder lor value with notice. The reason probably is that it is in the 
nature of a fraud to negotiate a bill when the holder knows that the 
consideration on which he received it has failed. 45 But might there 
not be cases in which it would not be a fraud to do so? Again, 
qn. as to the effect of failure of consideration after the maturity of 
the bill, i.e., after a cause of action has accrued ? 4b When the 
consideration for a bill wholly fails, the Court will usually restrain 
its negotiation by injunction. 41 

Rule 4. — Partial failure of value. Partial failure of consideration 
is a defence pro tan to against an immediate party wben the failure is 
an ascertained and liquidated amount, that is to say, where the 
amount of the bill is an aggregated sum made up of two or more 

40 Robinson v. Reynolds (1841) , 2 Q. B, at p, 211, Ex. Ch. ; of. Leather v. Simpson 
(1871), E. B. 11 Eq. at p. 407. As to what amounts to total failure, Wells v. 
Hopkins (1882), 5 M. & W. 7; 161 E. R,j Hooper v. Treffry (1847), 1 Exch. 17; 
164 E. R. ; of. Guaranty Trust Co. of New York v, Hannay, [1918] 2 K. B. 628, 
0. A. 

41 Solly v. Hmie {1804) . 2 Cr. & M. 610; 149 E. B. 

42 Robinson v, Reynolds (1841), 2 Q. B. 19 j 114 E. It., Ex. 0b.; Leather v. Simpson 
11871), L, fi. ii Eq, 898; Guaranty Trust Co. of New York v. Hannay (1918), 
28 Com. Cas. 890; [1918] 2 K. B. 642, 662, 0, A. 

42 Adley v. Johnson (I860), 6 H. & N, 187; 157 B. B.; 29 h. T, Ex. 161. 

** Lloyd v. Dam (1824), 8 L. J. (o.s.) JL B. 88; of. Fairclough v. Pavia (1864), 
9 Exch, 69Q; 156 E. B. (same principle assumed). 

45 Of. Odds v. Harrison (1861), 10 Exch. at p, 679; 166 E. R. 

« C£. Watson v. Russell (1864), 5 B. 4 8, at p. 968; 122 E. B. ; 84 L. 

Q, B. 08. 

Ct Patrick v, Harrison (1792), 8 Bro. 0. C„ 478; 29 E, B,; Bainbndge v. Heming- 
way (1885), IS L. T. 74. 
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distinct transactions, but not otherwise. 1 ® It is no defence against a 
remote party who is a holder lor value. 1 * For example : — 

(i) B accepts a bill for £100 drawn by A. This is the agreed price 
of goods to be supplied by A to B. When the goods arrive they are 
found to be inferior to sample, and worth only £80. B retains the 
goods. If A sue B on the bill, this is not a defence pro tanto . ,0 
But B could now counterclaim. 

(ii) jp accepts a bill for £100. This is the agreed price of two bales 
of cotton to be supplied by A to B. A only delivers one bale. A 
indorses the bill to C, his agent, to collect. C can only recover £50. 81 

(iii) B accepts a bill drawn by A for £100. This is the agreed price 
of two bales of cotton to be supplied by A to B. When the cotton 
arrives, one bale is found to be inferior to sample, and is returned 
as useless. A indorses the bill to C without value. If C sues B he can 
only recover £50, the price of the one bale which is kept.' 2 

In some cases of partial failure of consideration, the Court would 
perhaps restrain the holder from negotiating the bill after notice. 53 
Before the Judicature Acts it was important to distinguish between 
defences to an action on the bill, and matters which could only be 
dealt with by cross-action, e.g., partial failure of consideration where 
the amount was not a sum certain. But now any such matters can be 
included in a counterclaim, which may have all the practical con- 
sequences of a defence to the claim or of a set-off. 

Rule 5. — Fraud or duress. Fraud is a defence against an immediate 
party and against a remote party who is not a holder in due course.' 4 

A bill is affected with fraud when the issue or any subsequent 
negotiation of it is obtained by fraud," or coercion," or when it is 
negotiated in breach of faith, 35 ' or in fraud of third parties." 

The holder of a bill subsequent to a fraud, who is not a holder in 


** Day v. Nix (1824), 9 Moore 1S9; 14 E, R. ; Warwick v. Naim (1855), 10 Exdi. 762. 
*> Archer v. Bamford (1822), 8 Stark. 175; 171 E. R. 

4° (Bennie v. Iran (1889), 3 Y. & C. 436; 160 E. R. ; of. Hitching? v, Northern 
Leather Co. of America. [1914] 3 K, B, 007 (payee v. indorser), 

® l Cf. Agra Bank v. Letghton (1866), L. It, 2 Ex. at pp. 64 , 65. 

® 2 Agra Bank v. Leighton, supra. 

18 Cf. Jackson v. Shanks (I860), 12 Jui, (a.s.) 917. 

®* Whistler v. Forster (1868), 14 C. B. (n.s.) at p. 258; 143 E. R. ; 32 L. J. C. P. 
at p. 168. 

®« Wieriholi v. Spitta (1813), 8 Camp. 878; 170 E. R. ; Dawes v. Harness (1876), 
L. R. 10 C. P. 166. 

*® As to duress, Duncan v. Scott (1807), 1 Camp, 100; 170 E. R. (onus probandi); 
Kearns v. Durell (1848), 6 C. B. 696; 141 E. R.; Socidtd Anonyme des Hotels v. 
Hawker (1913), 29 T. L. R. 578 (cheque given to hotel keeper in France under 
■threat of prosecution); White v. Heylman (1859), 84 Fennsyl. R. 143; Loomis V, 
Buck (1874), 56 New York S. 482. 

Lloyd v. Howard (1850), 15 Q. B. 996; Barber v. Richards (1851), 6 Esoh. 83; 
cf. 8. 21 (2), 

®* Jones v. Gordon (1877), 2 App. Cas. 616, H. Ij, 
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due course (or claiming through such a holder and not a party to the 
fraud), cannot enforce payment against any paity thereto, neither can 
he retain the bill against the true owner. 89 

When the consideration for a bill is clearly fraudulent, and it is 
in the hands of a party with notice, the Court will order it to be 
given up at once. When only a prima facie case of fraud is made 
out, the Court will restrain the negotiation of the bill for a specified 
time, in order that the question may be tried. 00 

Where a party sued on a bill sets up the jus tertii (e.g., if the 
acceptor when sued by an indorsee sets up that the indorsee obtained 
the bill by fraud from his immediate indorser), the nature of the fraud 
must be examined. If the indorser never intended by his indorse- 
ment to pass the property in the bill to the indorsee, these facts by 
themselves are a good defence 61 ; but if the indorser intended to 
pass the property in the bill to the indorsee, though induced to do 
so by fraud, the acceptor must go further and show that the indorser 
has disaffirmed the transaction. 00 This distinction arises from the 
general rale that fraud renders a contract voidable, not void. 

'Rule 6. — Illegal consideration. Illegality of consideration, total or 
partial, is a defence against an immediate party, but not against a 
holder in due course. 08 But if a bill or cheque covers wholly distinct 
transactions, the consideration may be severable, e.g., cheque partly 
in payment of a gaming debt, and partly a loan to a friend. 04 

The consideration for a bill is illegal when it is wholly or in part 
immoral, contrary to public policy, or forbidden by statute. 00 For 
example ; — 

(i) Bill accepted for value. The drawer indorses to C for an illegal 
consideration, e.g,, to stifle a prosecution for felony. C can, it seems, 
sue the acceptor, ,>0 but not the drawer. 

** Ibid, ; Lloyd v. Howard, supra-, Alsagar v. Close (1842), 10 M. & W. 676; 
162 B, B. 

«» Jojce on Injunctions, p. 869; and see Jones v. Lane (1809), 3 T. & C. at p. 293; 
160 B, It. ; Baton on Decrees, 7th ed., p. 712. 

Lloyd v, Howard (I860), 16 Q. B. 996; 117 E. B. ; Barber v. Riohards (1861), 
6 Exch. 63; 156 E. R, 

** Dawes v. Harness (1876), L. R. 10 G. P. 166. So held in America, Fronts v. 

Roberts (I860), 69 Maaeachus. B. IS; Gamer v. Sears (1863), 86 Massachus. 836. 
« Hay v. Aylmg (1861), 16 Q. B. at p. 431; 117 B. B. 

Robinson v. Marsh, [1921] 2 K. B. 640; cl, Hyams v. Stuart King, [1008] 
2 JK. B. <306, C. A, (cheque given for gaming debt, subsequent new and valid 
consideration) ; Richardson v. Moncrieffe (1026), 43 T. L. B. (where the plaintiff 
failed to bring his claim within the principle of Hyams v. Stuart King), Of. 
Pateliakhojf v, Teakle, [1988] 8 A. E, B. 686; Norreys v. Zejfert,, [1939] 2 A, B. R. 
187; and see also Barden v. Hauls, £1987] 4 A. B, B. 569. 

*5 Ct. Fitch v. Jones (1865), 5 B. * B, 238; 117 B. E. In Foster v. Driscoll, [1939] 
1 K. B. 470, it was held that an agreement of which the object amounts to a 
breach of international comity is contrary to pnblic policy. 

•* Flower v, Sadler (1882), 10 Q. B. D. 672, C, A. It is submitted by the present 
editor that the obiter of Brett and Cotton, Xi.JX, cannot prevail oyer the explicit 
terms of s. 30 (2): otherwise the effect is to treat an illegal consideration, as no 
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(ii) X embezzles the money of a building society. His wife and 
brother give promissory notes to the society for the amount, on the 
implied condition that he shall not be prosecuted. The notes arc 
given on an illegal consideration, and cannot be enforced. 87 

(iii) Note made for value. The payee indorses it for an illegal con- 
sideration to D. D can, it seems, sue the maker, but not the 
indorser. Sed quaere , M 

(iv) Note made payable to an officer of an unregistered loan society, 
formed after the Companies Act, 1862, the consideration being a loan 
by the society. The officer indorses the note to his successor. The 
society consists of more than twenty members, and is therefore 
illegal. The indorsee cannot sue the maker. 80 

(v) Note given by defendant to plaintiff in payment of a composition 
of 5s. in the £. It appears that the plaintiff was induced to assent 
to the composition by the defendant, unknown to the other creditors, 
indorsing to him the acceptance of a third person. This fraudulent 
preference is a good defence to an action on the note. 70 

(vi) A promissory note given to secure the same sum as a bill of 
sale, and at the same time, may be valid, though the bill of sale may 
be void for not referring to the note as a ground of defeasance. 71 

(vii) Note given by defendant to C in respect of gambling transactions 
on the Stock Exchange. C indorses the note for value to the plaintiff, 
who has notice of the facts. The original consideration being merely 
void under 8 & 9 Viet. c. 109, s. 18, and not illegal, the plaintiff can 
recover on the note. 72 

(viii) B having lost money on a horse race, borrows money from C 
wherewith to pay the debt, and gives C a promissory note for the 
amount so advanced. If B becomes bankrupt, C can prove on the 
note for money lent. 73 

(ix) A, having lost money to C in respect of bets made on a horse 
race, draws a cheque in C’s favour for the amount. C indorses the 
cheque for value to D, who has notice of the facts. D cannot recover 
on this cheque, for it was given for an illegal consideration within 
the meaning of 5 & 6 Will. 4, c. 41, s. I. 74 

consideration at all, Snrely the answer is that the property in the bill did not 
pass to C, but that 0 could pass a good title to a holder m dne course and that 
the acceptor paying in dne course would obtain a good discharge. 

67 Jones v. Merionethshire Building Society, [1892] 1 Oh, 173, 0. A. 

“ Armstrong v. Gibson (1872), 11 Amor. B. 599. Query, ban note 86, supra. 

» B Shaw v. Benson (1883), 11 Q, B. D. 563 , 0. A, As to a company or society formed 
before 1862, see Shaw v. Simmons (1883), 12 Q, B. D. 117; and as to effect of 
illegal society subsequently isgistering, see Ex p, Poppleton (1885), 14 Q, B. D. 
379. 

70 Hotoden v. Haigh (1840), 10 A. & E. 108S; 113 E. B. 

71 Monetary Advance Co. v. Cater (1888), 20 Q. B, D. 786. 

72 Btlley v. Rankin (1887), 56 L. J. Q. B, 248. 

70 Ex p. Pyke (1878), 8 Ch. D. 764, C. A. 

74 Woolj v. Hamilton, [1898] 2 Q. B. 887, C. A. (horse racing is a “ game " within 
the meaning of the 9 Anne, o. 19, and 6 & 6 Will. 4, c. 4i). 
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(x) Cheque given in Algiers on London by an Englishman lor money 
borrowed in order to pay losses at baccarat, an illegal game in 
England, Baccarat is not an illegal game according to French law. 
The legality of the cheque must be determined by English law, and 
the payee cannot recover, 75 but it seems that the payee can recover 
in an action on the consideration. 75 

(xi) A stockbroker draws a cheque, leaving the payee’s name in 
blank. His clerk steals the cheque, and fills it up by inserting the 
name of C, a bookmaker, as payee, and gives it to C in payment of 
bets. If C cashes the cheque, the drawer can recover the amount 
from him. 77 

Although the party sued may in many instances set up the jus 
tertii, the cases cited also show that he cannot set up the injuria 
tertii as a defence. A proceeding prohibited by statute must be 
distinguished from a proceeding which is merely unauthorised. 78 

Regarding relief in equity (e.g., by an order for the delivery up 
and cancellation of the instrument), Lindley, L. J., said : “ A plain- 
tiff is not entitled to relief in equity on the ground of the illegality 
of his own conduct fin such a case] “ in order to obtain relief, he 
must prove, not only that the transaction is illegal, he must prove 
also either pressure or undue influence ”. T * 

When old cases are referred to, it is important to notice whether the 
consideration was simply void, or illegal and void, or whether it was 
a consideration which by the express terms of a statute made the 
bill void. An illegal consideration must also be distinguished from a 
merely void consideration. 50 

Rule 7. — Bills void by statute. When a bill is given for a considera- 
tion which by statute expressly makes it void, it is, as against the 
party who gave it, void in the hands of all parties whether immediate 
or remote. 81 For example : — 

(i) A draws a bill on B payable to his own order. B accepts it for a 
consideration which by statute avoids it. A indorses it to C, who 

75 Jtfotilw v. Owen, [1007] 1 K, B. 746, 0. A., Moulton, LJ. dissenting. 

74 Seusby v. Fulton, [1909] 0 K. B. 208, C. A, In SoaiAii Anonune des Brands 
Ettablissemenls, etc. v. Baumgart (1927), 96 L. J, K. B. 789, a peison who lent 
money in France for gaming pnrpos.es which were lawful there, and who received 
a cheque, was held entitled to dtscaid the cheque and sue in England on the loan. 
But this would not bo «o if money wore lent heie m England to enable the borrower 
to play cards heie : Carlton Hall Club v. Lauience, [1929] 2 JC, B. 168. 

77 Pains v. Sevan (1914), 80 T. L. R. 396. 

74 Be Coltman (1881), 19 Oh. D. 64, C. A. 

77 Jones v. Merionethshire Building Society, [1892] 1 Ch, at p. 182, C, A. 

■* Fitch v. Jones (1866), 5 E. & B. 238 j 119 E R. ; and Belfast Banking Co , v. 
Boheriy (1879), 4 Ir. It, R. Q. B. D. 124. 

« Eduards v. Dick 0821), 4 B. & Aid. 212; 106 E. R.; Shilhto v. Theed (1831), 
7 Bing. 406; 131 E. B., decided on 9 Anne, c. 19, before the passing of 6 & 
fl Wilt 4, o. 41. 
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takes it for value and ■without notice. C can sue A , 82 but he cannot 
sue B. 83 

Most, if not all, the statutes which expressly avoided bills are now 
repealed, e.g., the laws relating to usury and stock-jobbing. By the 
Gaming Act, 1710 (9 Anne, e. 10), bills or notes given for money 
won by “ gaming or playing at cards, tables, dice, tennis, bowles or 
other game or games, or by betting on the sides or hands of such 
as do game at the same ” are made void ; but by the Gaming Act, 
1885 (5 & 0 Will. 4, e. 41), such bills or notes are no longer to be 
void, but are to be deemed to have been given fox an illegal considera- 
tion, and by s. 2 of that Act money paid thereon is to be recoverable as 
a debt. The Gaming Act, 1022 {12 & 18 Geo. 5, c. 19), repeals s. 2 
and provides that no action for the recovery of money under the 
said section shall be entertained m any Court. 81 By the Gaming Act, 
1845 (8 & 9 Viet. c. 100), s. 10, all contracts by way of gaming and 
wagering are made null and void. 

The result is that bills or notes which come within the purview of 
9 Anne, c. 10, must be dealt with as given for an illegal consideration, 
while bills or notes arising out of other gaming or wagering trans- 
actions are deemed merely to be given for a void consideration , 85 i.e., 
for no consideration. 

The Gaming Act, 1802 (55 & 50 Viet. c. 0), makeB null and void 
any promise to pay any person any money paid by Mm in respect of 
any contract rendered void by the Aot of 1845. 8 " 

As to securities in the hands of moneylenders under a transaction 
which is void and in the hands of indorsees (not being moneylenders), 
see the Moneylenders Act, 1011, s. 1, and the Moneylenders Act, 
1927, s, 17 (1) and pp. 85, 80. 

If any part of the consideration is illegal, the holder (not being a 
holder in due course) cannot recover on the instrument . 87 

As regards card games, at any rate, the law in Scotland is similar 
to the law in England . 88 
As to trading with the enemy, see p, 64. 

** Edwards v. D\ck (1821), 4 B. & Aid. 212; 106 E. B. 

« Ibid. ; Reed v. Wiggins (1862), 13 0. B. (» a.) 220 ) 82 L. J, C, P. 181; 138 E. E. 
81 For previous law, see Sutlers v. Bnqgs, [1922] 1 A. 0. 1, H, L., and cases there 
cited. 

85 Ltlley v. Ranlan (1887), 86 L. J. Q. B. 248 (gambling on Sfcooli Exchange). 

88 See, e.g., Saffery v. Meyer, [1901] 1 K, B. 11, 0. A. 

87 Of, Mouth v. Owen, [1907] 1 K, B. at p. 758, C. A,, unless the consideration is 
severable, Robinson v, Marsh, [1921] 2 K. B. 640. As to subsequent new and 
valid consideration, see Ilyams v. Stuart Ring, [1908] 2 K. B. 696, C. A. As 
to pleading illegality, see Lvpton v. Powell, [1921] 2 K. B. 61. 

«» Tyler v. Maxwell (1892), 80 Sc. L, B._ 888, 884. But note that the reason for 
non-enforcement of gaming contracts in Scotland h that they are considered 
sponsiones ludiera. 
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Negotiation of Bills 

Negotiation defined. 

31. (1) A bill is negotiated when it is transferred from 
one person to another in such a manner as to constitute the 
transferee the holder of the bill." 0 

See s. 2 for “holder” and “ issue The negotiation of a bill or 
note has been distinguished from the sale of goods, by Holroyd, J.°° ; 
from the transfer of shares in a company, by Byles, J., 01 and from 
the transfer of an assignable Scottish bond, by Blackburn, J. 8J ; and 
see note to sub-s. (3). As to negotiation and pledge, see p. 89. 

Bill to bearer. 

(2) A bill payable to bearer is negotiated by delivery. 

See “ bearer ” and “ delivery ” defined by s. 2. As to delivery 
for a special purpose, see s. 21. And s. 8 (8) for definition of a bill 
payable to bearer. 

“A bill of exchange”, says Parke, B., “is a chattel, and the 
gift is complete by delivery, coupled with the intention to give ”.® 3 

Bill to order. 

(3) A bill payable to order is negotiated by the indorse- 
ment of the holder completed by delivery. 

As to indorsement, see ss. 2 and 82. See s. 8 (4) for definition of 
a bill payable to order. As to restrictive indorsements, see s. SB. 
He who personates the holder, or who makes title through a forged 
indorsement, is not the holder. 94 

The nature of negotiation was thus described by Lord (then 
Mr. Justice) Blackburn : “ In the notes to Miller v. Race, 95 where 
all the authorities are collected, the very learned author 99 says : 
* It may therefore be laid down as a safe rule that where an instru- 
ment is by the custom of trade transferable, like cash, by delivery, 

Cf. New York Negotiable Instruments Law, § 60; Lloyds Bank v. Cooke, [1007] 
1 X. B, at p. 808, C. A. 

Wcakey v. Pole (1820), 4 B. A Aid. at p. 10; 100 E. B., comparing them with 
jaooey, 

•> Swan v, W. B. Australasian Co. (1868), 2 H. & C. at pp. 184, 186; 82 L, J. Ex, 
278; 169 E. R. 

,a Crouch, x, Credit Foncier (1878), L, R. 8 Q. B. at p. 881. 

98 Milws v. Bom son (1860), 5 Exch. 048, at p. 950; 166 B. R.; cf. Denton v. Peters 
(1870), L. B. 6 Q. B. at p, 477. 

9 * 8. 44; cf. Smith y. Union Bank (1876), L. E. 10 Q. B. at pp. 296, 296; and see 

« 1 Simth S L. C. t 18th ed„ p. 524. 

« John William Smith (1809—1846). 
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and is also capable of being sued upon by the person holding it pro 
tempore , then it is entitled to the name of a negotiable instru- 
ment, and the property in it passes to a bona fide transferee 
for value, though the transfer may not have taken place in market 
overt. But that if eitheT of the above requisites be ■wanting, i.e., if 
it be either not accustomably transferable, or, though it be 
accustomably transferable, yet if its nature be such as to render 
it incapable of being put in suit by the party holding it pro tempore, 
it is not a negotiable instrument, nor will delivery of it pass the 
property of it to a vendee, however bona fide, if the transferor 
himself have not a good title to it, and the transfer be made out 
of market overt \ Bills of exchange and promissory notes, whether 
payable to order or to bearer, are by the law merchant negotiable 
in both senses of the word. The person who by a genuine indorse- 
ment, or, where it is payable to bearer, by delivery, becomes 
holder, may sue in his own name on the contract, and if he is a 
bona fide holder for value, he has a good title, notwithstanding any 
defect of title in the party (whether indorser or deliverer) from whom 
he took it.” 07 

In Scotland “ indorsement carries the bill only, but leaves untrans- 
mitted the diligence which may have been raised on it, and has 
no effect in transferring dividends due on the bill out of a sequestrated 
estate, or any guarantee or other collateral obligation or security ”, 
Bell’s Principles (9th ed.), § 881. 


Transfer of bill to order without indorsement. 

(4) Where the holder of a bill payable to his order trans- 
fers it for value without indorsing it, the transfer gives the 
transferee such title as the transferor had in the bill, 08 and 
the transferee in addition acquires the right to have the 
indorsement of the transferor. 09 

Illustrations 

1. The holder of a, bill payable to ordei tiansfeis it to D for value without 
indorsing it, I) cannot sue the acceptor in hie own name, or negotiate the hill by 
indorsing it to B. 1 


Crouch v. Cridit Fancier (1878), L. B. 8 Q. B. 374, at p. 881. 

*» Whistler y. Forster (1863), 14 C. B. (n.b ) at p. 268; 148 E. B, ; 82 L. 3, C. P. 
at p. 168, per Willes, J, ; Ex p. Pike (1870), 40 Xi. T. (N.a.) 620; New York 
Negotiable Instruments Law, § 70. 

*• Harrop v. Fisher (1861), 10 C. B (N.a.) at p. 208; 142 2. B.i 30 L. J. G P. at 
p 286, par Byles, J As to an express promise to indorse which was held not to 
create a mutual credit, see Rose y. Sims (1880), 1 B, & Ad. 621. As to enforce- 
ment of order by Court to indorse, see s. 47 of the Supreme Court of Judicature 
(Consohdatioo) fiat, 1926 (18 & 16 Geo. 6, c, 19), p. 864. 

1 Harrop v. Fisher (1881), 10 C. B. (N.a.) at p. 203; 142 B, B., Byles, J. ; and 
Gunlijfe v. Whitehead (1837), 8 Bing. N. 0., at p. 880. 
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2. The draper of an accepted bill, payable to drawer’s older, discounts it with C, 
but by mistake omits to indorse it. C indorses the bill in blank in the drawer’s 
name. He cannot recovei fiom the acceptor, for he had no right to indorse, 2 but the 
drawer could be compelled to indorse. 3 

3. C, the holder of a bill payable to older, transfers it for value to D without 
indoisiug it. If C becomes bankrupt, the Court will compel his trustee m bankruptcy 
to indorse the bill. 1 If C dies, the Couit will compel his executor oi administrator 
to indorse. 3 

4. The drawer of an accepted bill payable to diawor’s order transfers it for value 
to C without indorsing it. C leturns the bill to the diawer for his indoisement. 
The drawer dcetioys it. C has no claim against the acceptor. 3 

6. The payee of a bill payable to his order deposits it in June os security with X 
but without indorsing it. In July he ib leBtiained by injunction from negotiating 
the bill. In October lie gives X his indoisement. This is a negotiation of the bill 
and a breach of the injunction J 

It is bo be noted that when indorsement is subsequently obtained, 
the transfer takes effect as a negotiation from the time when the 
indorsement is given . 8 The scope of the rule is thus explained by 
Willes, J., who says : “The general rule of law is undoubted that no 
one can transfer a better title than he himself possesses. Nemo dat 
quod non habet. To this there are some exceptions, one of which 
arises out of the rule of the law merchant as to negotiable instruments. 
These being part of the currency, are subject to the same rule as 
money, and if such an instrument be transferred in good faith for 
value before it is overdue, it becomes available in the hands of the 
holder, notwithstanding fraud which would have rendered it unavail- 
able in the hands of a previous holder. This rule, however, is only 
intended to favour transfers in the ordinary and usual manner, 
whereby a title is acquired according to the law merchant, and not a 
transfer which is valid [only] in equity according to the doctrine 
respecting the assignment of ehoses in action; and it is therefore 
dear that in order to acquire the benefit of this rule the holder must, 
if it be payable to order, obtain an indorsement, and that he is 
affected by notice of a fraud received before he does so. Until he 
does so he is merely in the position of the assignee of an ordinary 
chose in action, and has no better title than his assignor 


* Horrop v. Fisher (1861), 10 0, B, (n.s.) 198; 142 E. B.; 80 L. J. C, P. 283. 

* Walters v. Neary (1904), 21 T. L. B. 146. 

* J Ea p. Mowbray (1820), 1 Jac, A IV. 428; 87 E. B. Indorsement should negative 
personal liability. Indorsement by bankrupt is, it seems, equally good.: 
Mrs p. Rhodes (1837), 3 Mont, A; Ayr. 217. 

* Of. Watkins v. Maule (1820), 2 Jac. A TV. 243 ; 37 E. B. 

* Edge v. Btimjori (1882), 81 L. J. Gh. 806. 

* Day v. Longhurst (1803), 62 L. J. Ch, 834, 

* Whistler v. Forster (1868), 14 0. B, (ms.) 248: 143 E. B. ; see, too, Lancaster 
Bank v. Taylor (I860), 1 Amer. B, 71; Clark v. Whitaker (1871), 9 Amer. B. 286; 
New York Negotiable Instruments Law, § 79, and eases cited in Crawford's 
edition. 

* Whistler v. Forster (1863), 14 0. B. (ms.) at pp. 267, 268 ; 139 E. E. ; 82 L. J. 
C. P. p. 183. 
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Indorsement by representative. 

(5) Where any person is under obligation to indorse a 
bill in a representative capacity, he may indorse the bill in 
such terms as to negative personal liability. 10 

See s. 16 (1) for indorsements limiting or negativing liability, and 
s. 26 lor indorsements in a representative capacity. 


Requisites of a valid indorsement. 

32. An indorsement in order to operate as a negotia- 
tion must comply with the following conditions, namely : — 

(1) It must be written on the bill itself and be signed by 
the indorser. The simple signature of the indorser 
on the bill, without additional words, is sufficient. 11 

Allonge or "oopy”. 

An indorsement written on. an allonge, or on a “ copy ” 
of a bill issued or negotiated in a country where 
“ copies 31 are recognized, is deemed to be written 
on the bill itself. 


Illustrations 

1. C, the holder of a bill, signs it and writes theieon, “ X hereby assign this draft 
and all benefit of the money secured thereby to D This is an indorsement by C. 12 

2. C, the holder of a note, signs it and writeB thereon, “ I bequeath — Pay the 
within to D, or his order, at my death ", and gives it to D. This is not an lndoise- 
ment, but an attempted testamentary gift, invalid under the Wills Act. 12 

3. An express piomise in writing to indorse a bill is not an indorsement. 11 

4. The aesignment of a note by a eeparate writing is not an indorsement. 1 * 

By s. 2 “ indorsement 55 means an indorsement completed by 
delivery. As to delivery, see s. 21. As to negotiation, see s. 81. 
As to signature by agent, see s. 91, and signatures generally, p. 281. 
As to indorsement of bill drawn in a set, see s. 71. As to the so-called 
indorsement where a person, not the holder, writes his name on the 
back to guarantee it, see s. S6. For a discussion of the practice of 
many commercial firms of stamping variants of their description on 
the back of hills, see the judgment of Goddard, J., in Bird 8? Co. v, 
Thomas Cook and others, [1987] 2 A. E. K. 227. 

12 New York Negotiable Instruments Law, § 74. 

11 New York Negotiable Instruments Law, § 61. 

12 Richards v. Frankum 0-840), 9 C. & P. at p. 225; 178 E. B. 

12 Mitchell v. Smith (1864), 88 L. I. Ch. 698, but see s. 88. 

l * Cf. Harrop 7. Fisher (1861), 10 C. B. (n.s.) at p. 204; 142 B. B. ; 80 L, J. 

0. P, 286; and Rose v. Sims (1880), 1 B. & Ad. 821; 109 E. B, 
i* Re Barrington (1804), 2 Soho. & Lei. 112; of. Etc p. Harrison (1789), 0 Brown 
0. O. 614. 
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It has been held that ■where a bill broker -who has discounted bills 
re-discounts them 'with his bankers, and instead of indorsing each bill 
gives a general guarantee, he can prove against the acceptor for the 
amount he has to pay under his guarantee and interest, if the bills 
are dishonoured. 10 

An indorsement on the face of a bill is valid. 17 

When there is no room on a bill for further indorsements, a slip of 
paper, called an “ allonge ”, may be attached thereto. It becomes 
part of the bill, and indorsements may be ■written thereon. 1 ® 

Some of the foreign codes contain minute provisions to prevent 
frauds, e.g., that the first indorsement on the allonge must begin on 
the bill and end on the allonge ; otherwise an allonge might be taken 
from one bill and stuck on to another : cf. Nouguier, § 668. 

As to “ copies ”, see Nouguier, §§ 208 — 211, and German Exchange 
Law, Arts, 70 — 72. A “ copy ” of a bill must be distinguished from 
the parts of a set: see s. 71, p. 281. 


Partial indorsement. 

(2) It must be an indorsement of the entire bill. A 
partial indorsement, that is to say, an indorsement 
which purports to transfer to the indorsee a part 
only of the amount payable, or which purports to 
transfer the hill to two or more indorsees severally, 
does not operate as a negotiation of the bill. 18 


IWMTSTBATIONS 

1, C, the holder of a bill foi £100, indorsee it, “ Pay £60 to D oi order, and £60 
to E or order ", This is invalid. Neither D nor E can sue or farther indorse. 40 

2. C, the holder of a hill for £100, indorsee it, “ Pay D or order £80 ", This 
is invalid, unless G also acknowledges the receipt of £70. ai 

A partial indorsement, purporting to split the right of action on a 
bill, is invalid as a negotiation, but may operate as an authority to 
receive payment of the amount thereby specified.®* 


J* Ex p. Bishop (1880), 16 Ch. D. 400, C. A. 

w Young v. Glover (1867), 8 Jur. (s.s ) Q. B. 837; Ex p. Yates (1868), 2 De O. 4 

3. 191; 44 E, B.; 27 L. 3. Bkcy. 9, 

i* Cf. MonmoMnee v. Secretary of State (1874), 18 Bengal L. B. 869. Cf. New 
York Negotiable Instruments Law, § 61, and cases cited m Crawfoid's edition 

» Cf. New York Negotiable Instruments Law, $ 82, which repeats this snb-e., and 
adds that " whale the instrument has been paid in part, it may he indorsed as 
to the residue 

a0 Cf. Halibut v. Nesfll (1869), 1>, R. 4 0. P. at p, 868; Conover v. Earl (I860), 
20 Iowa 189, See Nouguier, § 666, 

«i Hatohm v. Oardy (1699), 1 Ld. Raym. 300; 91 E. E. 

» Ch Heilbut V, Nastll (1869), L. R. 4 0. P. at p. 868; Conover v. Earl (1868), 
26 Iowa 189, Sea Nouguier, $ 066. 
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Several payees or indorsees. 

(3) Where a bill is payable to the order of two or more 
payees or indorsees who are not partners all must 
indorse, unless the one indorsing has authority to 
indorse for the others. 81 

Ir.LUSiaATIONS 

1. Bill payable “ to the oidei of C and D D alone indoiBes it to E This 
is msnthcieut. E cannot sue the acceptoi. 31 

2 Bill payable “ to the oidei of 0 and D C, with D's authoiity, mdoi»es it 
“ foi self and D ” This is sufficient. 

8 Bill payable to “ C and D, 01 the oidei of either of them” C alone indorses 
it. This is sufficient. 33 

4. Cheque payable to A B per X, should be indorsed “ A B per X ", not “X ’ 
simply. 30 

Qu. in Illustration 2, as to the liability of D as indorser? Where 
a dividend warrant is payable to the order of two or more persons 
the custom is to pay on the indorsement of any one of them ; and by 
s. 97 (3) (d), the usages with respect to dividend warrants are 
expressly saved. 

Misdescription of payee or indorsee. 

(4) Where, in a bill payable to order, the payee or 
indorsee is wrongly designated, or his name is mis- 
spelt, he may indorse the bill as therein described, 
adding, if he think fit, his proper signature.” 

Illusteation 

A bill is indorsed to J. Smyths The man’s real name is T. Smith. He can 
validly negotiate the bill by indorsing it os J. Smythe. 38 

It should be noticed that the sub-section is not obligatory in its terms. 
It is usual and proper for the holder to write first the name as described 
or spelt in the bill, and adding underneath his proper signature. 

If a person trades under an assumed name, can he validly nego- 
tiate a bill payable to him under his trade name by indorsing it in 
his individual name or vice versa — e.g., John Smith trades as 
“Brown and Co.” A bill is drawn payable to the order of “ Brown 
and Co.” He indorses it as John Smith. Is the presentment for 

38 New York Negotiable Instruments Law, § 71, 

38 Oarviah v. Viakery (1781), 2 Dougl. 632; 90 E. E. ; cf. Beilbut v. Nevill (18691, 
L. B. 4 C, P. at pp. 866, 868, per Willes, J. 

35 Watson v. Evans (1868), 82 L. J. Ex. 187. 

38 Slingsby v. Dtstriot Bank (1981), 47 T. L, R. 687. 

43 Cf. New York Negotiable Instruments Law, § 78. Cf. Bird <t Co. v, Thomas 
Cook and others, [1987] 2 A. E. R. 227. 

38 Watson v. Evans (1868), 32 L, J. Bx. 187; and cf. W tilts v. Barrett (1818), 
2 Staik 29; 171 E. of. s. 7 (1). 
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payment of this bill by the indorsee a due presentment ? In Massa- 
chusetts it seems it is. 2 ’ The point was raised in Walker v. 
Macdonald, 10 but the decision proceeded on the ground that there 
was a prior indorsement in blank, and therefore the bill was payable 
to bearer. Such an indorsement is clearly irregular, if not invalid. 31 

A question sometimes arises as to how a bill payable (say) to 
“ Mrs. John Jones ” should be indorsed. The proper form appears 
to be “ Ellen Jones, the wife of John Jones The form sometimes 
adopted, viz., “ Mrs. John Jones ”, may be irregular, but it is 
difficult to see why it should be invalid. 

When the title to a bill payable to order is transmitted by act of 
law, and the person to whom the title is transmitted obtains posses- 
sion of the bill, he has the rights of the holder. See transmission by 
marriage (p. 127), death (p. 127), execution (p. 127), bankruptcy 
(p. 128). See also dissolution of partnership (p. 71). In America 
an exception to the general rule is admitted in the case of corporations. 
Thus a bill payable to the order of the cashier or other officer of a 
hank is deemed to be payable to the bank; therefore, any person 
who can indorse for the bank can negotiate such a bill — e.g., C is the 
cashier of the “ X Bank ”, and D is the president. A bill bought by 
the bank is indorsed “ pay to order of C, cashier The “ X Bank ” 
can sue on the bill in the corporate name, and D the president can 
validly indorse it away without a previous indorsement by C. ,a The 
expediency of this exception is doubtful, but it has been adopted by 
§ 72 of the New York Negotiable Instruments Law. 


Order of Indorsements. 

(5) Where there are two or more indorsements on a bill, 
each indorsement is deemed to have been made in 
the order in which it appears on the bill, until the 
contrary is proved. 

Illustrations of where the contrary was proved are to be found in 
Macdonald v. Whitfield, National Sales Corporation v. Bernhardt, 
and McCall Bros., Ltd, v. Hargreaves. 33 

» Btua.nl v, Eastman (1861), 61 Mass. E. 111. 

« (1848), 2 Ezcb. 627j 164 B. B. 

31 The prtstat editor iaik to understand why (having regard to the teimB ol s. 32 (4) ) 
an indorsement by J. Smith in his dv.ii name should be invalid when the older is 
in fact payable to J. Smith however described. Of. Bud if Co. v. Thomas Cook and 
others, [1037 ] 2 A. E. K. 227, and Bank of Montreal v. Exhibit Trading Co. (1906), 
11 Com. Cas. 230. [Note wade payable to an unincorporated company. After 
incorporation tlio note is Indorsed lay the company. The indotaeraeut ia ohvioosly 
irregular, Cf. Kelner v. Baxter (1866). 2 0. P, 174.] 

4 * Watervliel Bank v. White, 1 Denio 809; First Nat . Bank r. Boll (1871), 44 
New Vqtk R, 895, 

« (1883), 8 App, Gas, 788; [1981] S K. B. 188; (1932) 147 1., T. 267, 
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Kinds of indorsement. 

(6) An indorsement may be made in blank or special. 
It may also contain terms making it restrictive. 

See s. 85 as to restrictive indorsements. 

Conditional indorsement. 

33'. Where a bill purports to be indorsed conditionally 
the condition may be disregarded by the payer, and pay- 
ment to the indorsee is valid whether the condition has 
been fulfilled or not. 3 * 


ILLUSTRATION 

An indorsement lunmng, Cay to the order of C "on the arrival of the Bliip 
Swallow at Calcutta", or "on his marriage with D ", would be conditional. See 
s. 11 (3). 

This section alters the law. It was formerly held that if a bill 
was indorsed conditionally, the acceptor paid it at his peril if the 
condition was not fulfilled. 88 This was hard on him. If he dis- 
honoured the bill, he might be liable in damages, and yet it might he 
impossible for him to find out if the condition had been fulfilled. 

Under this section, as between indorser and indorsee the condition 
would presumably be operative. If the indorsee received payment 
without the condition being fulfilled, he would hold the proceeds 
in trust for the indorser. The continental codes do not recognise 
conditional indorsements. S. 62 of the Indian Negotiable Instruments 
Act, 1881, appears to preserve the common law rule. 

Indorsement in blank. 

34. (I) An indorsement in blank specifies no indorsee, 
and a bill so indorsed becomes payable to bearer. 

Illubtbation 

Bill payable to the order of John Smith. He signs on the back, “ John Smith ", 
This aot is interpreted by the law merchant as an indorsement in blank by John 
Smith, and operates as if he had written — 1. I hereby assign this bill to bearer. 
3. I hereby undertake that if this bill be dishonoured, I will indemnify the bearer, 
on receiving due notice thereof. 

By s. 81 (2), a hill payable to bearer is negotiated by delivery. 3 ® 
Under French Code, Arts. 187, 188, an indorsement in blank merely 

M Of, New York Negotiable Instruments Law, § 69, which further provides that 
" any person to whom an instrument so indorsed is negotiated will hold the same 
or the proceeds thereof subject to the rights of the person indorsing conditionally ", 
38 Robertson v. Kensington (1811), 4 Taunt, 30; 128 E, R. 

33 See Peacock v. .Rhodes (1781), 2 Dongl, at p< 686 ; 99 33, R., per Lord Mansfield; 
ahd see indorsement in blank distinguished from special indorsement} per Wilde, 

C.B.E. 8 
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operated as a “ procuration ”, and not as a negotiation of the bill. 
The indorsee was considered as the agent, or “ mandataire ”, of the 
indorser, and their relations were regulated accordingly . 37 But by 
the Law of February 8, 1922, an indorsement in blank is now recog- 
nised as a negotiation of the bill. 

Special indorsement. 

(2) A special indorsement specifies the person to whom, 
or to whose order, the bill is to be payable. 

Illustrations 

1 " Pay D op aider ", 

2. "Pay to B A Co.", which in legal affect ib “Pay D & Co. or older” See 
8 . 8 ( 4 ). 

3. “Pay to the order of the D Company", which in legal effect ib “Pay the 
D Company oi older ”. 3S 

A bill specially indorsed is payable to the indorsee therein desig- 
nated, and can only be negotiated by bis indorsement . 30 A special 
indorsement following an indorsement in blank displaces the previous 
indorsement in blank. 

Provisions as to payee apply to indorses. 

(8) The provisions of this Act relating to a payee apply 
with the necessary modifications to an indorsee under a 
special indorsement. 

See ss. 7 and 8 as to payee. 

Conversion of blank into speoial indorsement. 

(4) When a bill has been indorsed in blank, any holder 
may convert the blank indorsement into a special indorse- 
ment by writing above the indorser’s signature a direction 
to pay the bill to or to the order of himself or some other 
person. 40 

Illustration 

The holder of a bill, indorsed by C in blank, writes over C’s signature the woids, 
" Pay to the order of D ", The holder who does this iB not liable as an indorser, 
hut the transaction, operates as a special indorsement fiom C to D.* 1 


C.J., Harmer t. Steele (1849), 4 Exch, at p. 16; 164 E. B. ; per Parke, B, 
Roberta v. Tucker (1851), 16 Q. B. at p. 679; 117 E. B.; and per Brie, C.J , 
Law y. Parnell (1859), 7 C. B. (n.s.) at p. 286; 141 E. K.; 29 L. J, C. P. at p. 19 
3T Houguier, §§ 747 — 760; and see Bradlaugh v. De Bin (1870), L. R. 6 0. P. 473, 
Ex. Ch. 

» Soares v. G!yn (1846), 8 Q. B. 24; 115 E. B„ Ex. Ch. See a. 8 (6). 

** See s. 31 (8)} and Harrop v. Fisher (1861), 80 L. J. 0. P. 288. 

Cf. New York Negotiable Instruments Law, § 65. 

A" 1 Fines nt v. Horlock (1808), 1 Camp. 442; 170 E, B.; of. Hirechfield v. Smith 
(1866), Xi. R. 1 C. P- 840; Sorman Exchange Law, Ait. 12; and Nongnier, 
SI 747, 748. 
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Striking out Indorsements . — The holder may at any time (e.g., at 
the trial after the plaintiff has finished his case ) 15 strike out any 
indorsement 'which is not necessary to his title. The indorser, ■whose 
indorsement is intentionally struck out, and all indorsers subsequent 
to him, are discharged from their liabilities; aliter if the indorsement 
be struck out by mistake . 43 Qu. if the present system of open 
pleading affects the necessity for striking out indorsements where the 
action is against the acceptor ? The holder may, in some cases, make 
title through a person whose indorsement is struck out , 44 Indorse- 
ments for collection may be struck out by the owner of the bill , 43 
and if the indorser of a bill takes it up or pays it when dishonoured, 
he may strike out his own and all subsequent indorsements, whether 
blank or special . 43 

Restrictive indorsement. 

35. (1) An indorsement is restrictive which prohibits the 
further negotiation of the bill, or which expresses that it 
is a mere authority to deal with the bill as thereby directed 
and not a transfer of the ownership thereof, as, for example, 
if a bill be indorsed “ Pay D only ”, or “ Pay D for the 
account of X ”, or “ Pay D or order for collection ”. 4T 

Illustrations 

The following are restrictive: — 

1, "Pay D or order for tha use of X ".*• 

2, “Pray pay the money to my nae ”. 4S 

8. " Pay the oontents to my servant for my use ’’. s ® 

4. " The within must be credited to D, value in account ”. 51 

B. “Pay the contents to my use", or "Pay the contents to the use of X", or 
“ Carry this bill to the credit of X ”. sa 

6. “Pay D or older for our use, value received in account 


« Mover v. Jodis (1883), 1 M. & Bob. 247; 174 E. B.; Byles 164. 

48 Wilkinson v. Johnson (1824), 8 B, Sc C. 428; 107 B, E.; of. New York Negotiable 
Instruments Law, § 78, which embodies this statement. 

44 Fairolough v. Pavia (1884), 9 Bxeh, at p. 696; 166 E. E ; but of, Bartlett v. 
Benson (1845), 14 M. is W, 783. 

45 Dugan v. United States (1818), 8 Wheat. 178; Bank of Uttoa v. Smith (1820), 
18 Johns. 229, New York, 

44 Gallon) v. Lawrence (1814), 8 M. & 8, 96; 106 E, E. ; German Exchange Law, 
Art. 65. See also s. 69 (2). 

4 ’ Cf. New York Negotiable Instruments Law, § 63, and cases cited in Crawford’s 
edition. 

4 * Scans v. Gramlington (1687), 1 Show, 4; 89 E. E. ; 2 Show. 609 ; 89 E. E., 
Ex. Ch. 

41 Snee r. Prescott (1748), 1 Atk. at p. 249; 26 E. B. 

s » Edie v. East India Co. (1761), 2 Burr, at p. 1227; 97 E, E., Wilmot, J. 

sl Anaher v. Bank of England (1781), 2 Dougl. 687; 99 E, B. 

! * Cf. Rice v. Stearns (1807), 8 Mass. E. at p. 226. 

* 3 Wilson v. Holmes (1809) , 6 Maes. B. 648, 
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7. “ Pay D or order for the account ol X ", 54 

8. “ Pay D or order for my use ".** 

9. " Pay to the older of D & Co., under provision for my note in favour of X ".*• 

10. *' Pay D & Co, or order for collection ".*7 

A statement in an indorsement that the value for it has been 
furnished by some person other than the indorsee does not make it 
restrictive/ 8 e.g., bill indorsed “Pay D or order value in account 
■with X This is not restrictive. It is in effect a simple indorse- 
ment to D or order. 80 

The mere omission to add words of negotiability to a special indorse- 
ment does not make it restrictive : see s. 8 (1) and (4). 

In an unreported case a bill indorsed in Germany “ filr mich, etc.,” 
was held to be restrictive, as being an indorsement “ for my account ”, 
but it was afterwards agreed that this was a mistranslation, and that 
the words meant merely “ as for me ”, and were not restrictive. 80 

Restrictive indorsement. 

(2) A restrictive indorsement gives the indorsee the right 
to receive payment of the bill and to sue any party thereto 
that the indorser could have sued,* 1 but gives him no power 
to transfer his rights as indorsee unless it expressly 
authorise him to do so. 03 

Xllustbaxionb 

1. Bill indorsed “Pay to D for my account”. D cannot by indorsing it to E 
authorise E to collect it. Aliter if the indorsement ran, " Pay D or order for my 
account ”.“ 3 

2, Bill indorsed “ Pay D or order for collection per account of C Bonk If the 
C Bank receives payment before maturity, D cannot lecover from the acceptor, 
although ho has credited the C Bank with the amount of the bill.* 4 


** Treuttel v. Barandon (1817), 8 Taunt. 100; 129 E. B. ; Blaine r. Bourne (1876), 
23 Amer. B. 481. But as to a cheque crossed “for account payee ”, see National 
Bank v. Sillee (1890), 1 Q. B. 439; 118 E. B. 

** Sigourney v. Lloyd (1828), 8 B. A C. 622; affirmed, 6 Bing. 625; ISO E. B., 
Ex. Ch. 

*« Wedlahe v. Hurley (1880), Lloyd & Welsby, 880; 1 C. 4 J. 83; 148 R. E. 

*» Sweeney v. Easter (1868), 1 Wallace 166, 8up. Ct. U. 0.; Merchants' Bank v. 
Henson (1884), 53 Amer. B. 6; TTiHiaww, Beacon <f Co. v. Shadbolt (1886), 1 0. 
& E. 629; of. German Exchange Law, Art. 17, 

** Potts v. Reed (1806), 6 Esp. 67; 170 E. B.; M arrow v. Stuart (1868), 8 Moore 
P, <3. 207 ; 14 E. B, 

60 Buckley v. Jackson (1868), L. R, 8 Ex, 185. 

*® Haatblicker v. Baerselmann (1914), Times, October 14. 

61 Moans v. Cramlinglotl (1687), 2 Show. 609 ; 89 E. B., Ex. Oh.; Wilson v. Holmes 
(1809), 5 Massacbus. B. 648; cf. German Exchange Law, Art. 17. 

** Lloyd v. Sigourney (1829) , 6 Bing, at p. 582 ; 180 E. B<, Ex. Oh. ; cf. Pothier, 
No. 89} German Exchange Law, Art. 17} New York Negotiable Instrument* 
Law, § 67. 

•* Lloyd v. Sigourney (1829), 5 Bing, at p, 582; ISO E. B, 

“ Williams, Deacon 4 Co, r. Shadbolt (1886), 1 O. A E. 529, per Cave, J, 
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It has never been attempted to make the payer responsible for 
the due application of the proceeds by the indorsee, and it is clear 
that he is not responsible. 

(8) Where a restrictive indorsement authorises further 
transfer, all subsequent indorsees take the bill with the same 
rights and subject to the same liabilities as the first indorsee 
under the restrictive indorsement. 6 ' 

IUAJSTBATIONS 

1. 0 indorses a bill “ Pay D or order for my use ”, D indorses it to, and discounts 

it with, £ on bis own account. E collects it at maturity. C can recover the amount 
of the bill from E. 06 , 

2, C indorses a bill “ Pay D or older for the use of X D collects the bill at 
maturity. If he misappiopnate the money X cannot sue him.®' The action must 
be brought by C. 68 

8. C indorses a bill “ Pay D or order for account of X I) is X’s agent. D 
indorses the bill to E, who collects it. X can sue E for the amount so received. 89 

4. A draws a bill on B, and indorses it to C. C indorses it, “ Pay D or order 
for my use The bill is dishonoured, and D sues A the drawer. If A have any 
defence against C he may set it up against D. 70 

Where a bill is indorsed restrictively the relations between indorser 
and indorsee are substantially those of principal and agent. 71 If, for 
instance, the acceptor pay the indorser, it seems that the indorsee 
cannot sue him, though the indorsee really gave value for the bill. 7 * 
The indorsee is frequently referred to in the cases as a trustee, but 
he is only a trustee in the sense that an agent or bailee is a trustee. 73 
German Exchange Law, Art. 17, deals with agency or restrictive 
indorsements and accords substantially with this section ; so, too, 
does s. 50 of the Indian Act. 

How long bill continues negotiable. 

36. (I) Where a bill is negotiable in its origin it con- 
tinues to be negotiable until it has been (a) restrictively 
indorsed or (b) discharged by payment or otherwise. 

88 Treuttel v. Barandon (1817), 8 Taunt, 100; 129 E. B.; Lloyd v. Stgoumey (1829), 
6 Bing, at p, 681; 180 E. B. ; Sweeney v. Easter (1863), 1 Wallace, D. 180, Sup. 
Ct. TJ, S.; German Exchange Law, Art. 17; Hew York Negotiable Instruments 
Law, § 67. 

88 Lloyd v. Sigourney (1829), 6 Bing. 626; 130 E. B., Ex. Ch, 

87 Wedlake v. Hurley (1830), Lloyd & Welsby 880; 1 C. 4 J. 83; 148 E. B. 

88 Ifod., at pp. 882 , 88, per Vaughan, B. 

89 Treuttel v. Barandon (1817), 8 Taunt, 100; 129 S. B. If D had not bean X r 4 
agent, G must have brought the action. 

79 Wilson v. Holmes (1809), 6 Mass. B. 643. 

»» Cf, Potts v. Reed (1808), 6 Bsp. at p. 69; 170 E. B.; Rtoe v. Stearns (1807), 
8 Massaohus. B, at p. 632. 

7 * Williams, Beacon it Go. v. Shadbolt (1885), 1 0. & E, 629, Cave, J. 

7* Cf. Oook v, Lister (1868), 13 C. B. (s.s.) at p. 697 3 148 E. B. ; 32 L. J. C. P. 121; 
see the position, of an. agent ot bailee edmpared with a trustee, strictly ao called* 
by Jessel, M.B., in Be Hallett'S Estate (1879), IS Ch. X>. at pp, 708—711, 0. A. 
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“ A bill of exchange ”, says Lord Ellenborough, in language a little 
too wide, “ is negotiable ad infinitum until it has been paid, by, or 
discharged on behalf of, the acceptor ”. 74 See ss. 59 — 64 and 68 for 
discharges, and s. 85 (2) for restrictive indorsements. The character 
and incidents of negotiability depend on the time of negotiation. 
For negotiation, see s. 81. As to transfer of an incomplete bill, 
see s. 20. 

After action brought. — The fact that an action has been brought 
on a dishonoured bill does not determine its negotiability; but if a 
bill be transferred, after action brought, to embarrass the defendant, 
his remedy is by application to the Court. 7 * If judgment were 
obtained, the bill would be extinguished by merger as between the 
defendant and the plaintiff or any subsequent parly. 

Negotiation of overdue bill. 

(2) When an overdue bill is negotiated, it can only be 
negotiated subject to any defect of title affecting it at its 
maturity, and thenceforward no person who takes it can 
acquire or give a better title than that which the person 
from whom he took it had.” 

IliUSTBATIONS 

1, Note payable to C’e order made for an illegal consideration. C indorses it, 
■when, overdue, to D. D cannot recover from the maker.” 

2. Bill obtained from the drawer for a special purpose. 0, in fraud of that purpose, 
indorses the bill when overdue to D. D cannot recover from the acceptor. 7 ’ 

8. BiE payable to drawer's order is accepted subject to a certain condition then 
agreed on between drawer and drawee. The drawer indorses the biE when overdue 
to C. C takes the bEl subject to the agreed condition, tbongb he had no notice 
Of it. 7 ’ 

4. BiE accepted for an illegal consideration. The drawer indorses it before maturity 
to 0, who takes it for value and without notice. C indorses the bEl when overdue 
to P- D can sue aE parties, for C had a good title.” 

5. The holder of a bill is indebted to the acaeptor, e.g., for rent. If, then, he subs 
the acceptor the arrears of rent can be set off; but if he indorses the bill when 
overdue to P for value, the acceptor has no right of set-ofi against D. sl 

6. Action by third indorsee of a bill against the first indorser. Although the 


rt Callow v. Lawrence (1814), 8 M. & S. at p, 97 ; 106 E, E. ; of, Leavitt v. Putnam 
(1860), 8 New Ifork B. at p. 497 ; New Ifork Negotiable Instruments Law, § 77. 

7 » Deictere v. Townsend (1864), 38 L. J. Q. B. 801; cf. Woodward v. Pell (1868), 
P. R. 4 Q. B. 56. 

7 * Compare the language in s. 81 as to cheques marked " not negotiable ”, 

77 Amory v. Mery weather (1824), 2 B. & C, 673 j 107 E, R. 

71 Lloyd v. Howard (I860), 18 Q. B. 995; 117 E. R.j cf. Redfern v. Rosenthal 
(1903), 86 L. T. 855, 0, A. 

» Holmes v. Kidd (1868), 28 L. J. E x. 112, Ex. Oh. 

” Chalmers v, Lanion (1808), 1 Oamp. 388; 170 E, TE5. ; Fairelough v. Pavia (1864), 
9 Exch. 890 ; 168 B. B. ; of. s, 39 (3). 

« Oulds v. Harmon (1864), 10 Batch. 672; 166 E. E.; Ex p. Swan (1868), L. R. 
8 Eg. 844. The indorsement of a bill, in this respect, diners from the ordinary 
assignment of a chose in action; Roxhurghe v. Cow (1880), 17 Cb. P. 620, C, A. 
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plaintiff took tlie bill when overdue, the defendant cannot set off a debt due to lima 
from an intermediate holdei and indorser. aa 

7. The indorsee of a note sues the maker. The maker may show that the note 
has been satisfied as ^between himself and the payee, and that the payee indoised 
the note to the plaintiff when it waB overdue, and alter satisiaction to the payee. 8J 

8. The manager of the “X Bank" abstracts moneys belonging to the bank, and 
purchases therewith an overdue bill of exchange, which he negotiates to D. The 
“ X Bank " and not D is entitled to the bill, and can prove against the acceptor’s 
estate if he becomo bankrupt. 81 

9. A bill payable three months after date is accepted to accommodate tho drawer. 
After the bill is overdue the drawer indorses to C for value. 0 can recover tronr the 
acceptor. 8 * 

10. A bill of exchange, indorsed in blank, is handed in Norway to S, who is agent 
for C and D, and who was jointly interested in the bill. The hill is seized in Norway 
for a debt of D's, and, after it is overdue, is sold to 3?. The proceedings are regular 
according to Norwegian law. S’ hae a good title to the bill aB against O." 0 

The above illustrations clearly bring out the difference between a 
personal right of set-off (Illustrations 5 and 6) and a defect in title. 

For “ negotiation ”, see s. 81 (1). For “ defect of title ”, s. 29 (2) ; 
it was substituted for the equivalent expression “ equity attaching 
to the bill ”, as that term was unknown in Scottish law. “If ”, says 
Buller, J., “ a note indorsed be not due at the time, it carries no 
suspicion whatever on the face of it, and the party receives it on its 
own intrinsic credit. . . . But where a note is due the party receiving 
it takes it on the credit of the person who gives it to him ”.“ T 
After a long controversy it now seems settled that mere absence of 
consideration is not an equity which attaches to a bill, 88 but that if 
there be an agreement express or implied not to negotiate an accom- 
modation bill after maturity, the agreement constitutes an equity 
attaching to it. 8 " In New York it has been held that if an accom- 
modation bill be negotiated when overdue the holder cannot recover, 
for the bill is in terms a credit for a limited time, and to negotiate 
it after that time is a breach of faith. 00 

Payment and other discharges are sometimes spoken of as equities 
attaching to a bill, but this seems incorrect — they are rather grounds 
of nullity. That which purports to be a bill is no longer such ; it is 

88 Whitehead v. Walker (1842), 10 M. & W. 696; 162 E. E. 

85 Brown v. Davies (1789), 3 T, B. 80; 100 E, H. 

81 Ete p. Oriental Bank (1870), L. R. 6 Cb. 368; of, Lee v. Zargury (3817), 8 
Taunt. 114; 129 E. R, ; and, by analogy, Re Gomersall (1876), 1 Ch. D. 137. 
Aa to the limits of the principle that the rights of a person not a party to the bill 
may constitute an equity attaching to it, see Warren v. Haigh (1876), 65 New 
York R. 171. 

»* Stein v. Yglesias (1884), 1 O, M. 4 R. 665; 149 E. R. 

88 AUook v. Smith, [1892] 1 Ch. 288, C. A, 

8 r Brown v. Davies (1789), 8 T. R. 80, at p. 82; 100 E. R. 

88 SttivtGv&nt v. Ford (1842), 4 M. & Gt« lull 134 B. R. j Fx p . St oan (1868), I*. R. 
0 Eq. 844, 

80 Parr v. Jewell (1856), 18 0. B. 684; 189 E. R., Ex. Ch.; Carruthers v. West 
(1847), 11 Q. B. 148, h not to the contrary. See ratio decidendi, per 
Wightman, J. , 

84 Chester v. Dorr (1869), 41 New York R. 279. 
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mere waste paper. Part payment, however, may be regarded as 
an equity which attaches to a bill. 01 The position of a holder who 
takes a bill when overdue is this : he is a holder with notice. He 
may or may not be a holder for value, and his rights will be regulated 
accordingly. He is a holder with notice for this reason : he takes a 
bill which, on the face of it, ought to have got home and to have 
been paid. He is therefore bound to make two inquiries : 1. nas 
what ought to have been done really been done, i.e., has the bill in 
fact been discharged? 2. If not why not? Is there any equity 
attaching thereto; i.e., was the title of the person who held it at 
maturity defective ? If his title to the instrument was complete it is 
immaterial that for some collateral reason, e.g., a Bet-off, he could 
not have enforced the bill against some one or more of the parties 
liable thereon. In France, it seems, no distinction is drawn between 
overdue and current bills: Nouguier, §§ 679, 080. By German 
Exchange Law, Art. 16, the indorsee of an overdue and protested 
bill acquires only the rights of the indorser. 

When deemed overdue. — A bill payable otherwise than on demand 
is overdue after the expiration of the last day of grace. 92 As to 
instruments on demand, see sub-s. 8; and as to dishonoured bills, 
see sub-s. 5. By German Exchange Law, Art. 16, a hill is not deemed 
to be overdue till the time for protesting it has elapsed. 

Bills negotiated abroad . — The provisions of this section perhaps 
do not apply to a bill which is negotiated in a foreign country, where 
no distinction is recognised between overdue and current hills. 93 

Bill on demand, when overdue. 

(3) A bill payable on demand is deemed to be overdue 
within the meaning and for the purposes of this section, 
when it appears on the face of it to have been in circula- 
tion for an unreasonable length of time. What is an 
unreasonable length of time for this purpose is a question 
of fact . 114 

See s. 10, defining what bills are payable on demand. Compare 
s. 40 (8) as to the best of reasonable time. 

By $, 86 (8) notes payable on demand, which are regarded as 
continuing securities, are exempted from this sub-section. 93 

Grates v. /fey (1832), 8 B At Ad, at p. 319 i 110 E R. 

Of. UltUy v. Mills (1791), 4 1.B 170 j 100 E. R. 

*» 4 leaek v. Smith, [1892} 1 Ch. 238, affirmed on the gionnd that the evidence 

disclosed no defect; of title. See note to s. 72 (3). 

** Cf. New York Negotiable Instruments Law, J 92, and cases sited in Crawford's 

k Brooks v. Mitchell (1841), 0M.SiW.lf; 163 E. R. 
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By virtue of s. 78, this enactment applies to cheques. Therefore 
a person who takes a stale cheque, takes it at his peril. In a case 
in 1881, where the previous decisions are reviewed, a cheque negotiated 
eight days after date was held not to be on the footing of an over- 
due bill/ 0 but a cheque taken two months after date has been held 
to be stale. ,T Most banks refuse to pay a cheque six months old 
without special orders from their customer, but there seems to be no 
general practice on this point. 

Presumption as to date of negotiation. 

(4) Except where an indorsement bears date after the 
maturity of the bill, every negotiation is prima facie deemed 
to have been effected before the bill was overdue. 

This is declaratory 08 ; but there is no presumption as to the exact 
time of negotiation. 08 It seems that circumstances of strong suspicion, 
short of direct evidence, may rebut the prima facie presumption, and 
make it a question for the jury whether the bill was negotiated before 
or after maturity. 1 

'Bill known to be dishonoured. 

(5) Where a bill which is not overdue has been dis- 
honoured, any person who takes it with notice of the 
dishonour takes it subject to any defect of title attaching 
thereto at the time of dishonour, but nothing in this sub- 
section shall affect the rights of a holder in due course. 

Illtjbtbation 

A bill is dishonoured by non-acceptance, and afterwards indorsed by the plaintiff, 
who knows that it has been so dishonoured. The plaintiff, who is the third indorsee, 
takes the bill subject to any agieement between the first and second indorsers as to 
the disoharge of the foimei.® 

This sub-section settles a disputed point, by putting a bill known 
to be dishonoured on the same footing as an overdue bill/ S. 29, 

oo London and County Bank v. Grooms (1881), 8 Q. B, D. 288; c£. Rothschild v. 

Cornet/ (1829), 9 B. & C 888; 109 E. E. (six days). 

Or S err el v. Derbyshire Ry. (1850), 9 0. B. 811; 187 E. E.; of. Eat p. Hughes 
(1880), 48 L. T. (n.s.) 577 (as to dishonoured cheques), and Hitnmelm.au v. 
Hotaling (1870), 6 Amer. E 600. 

* a Lewis v. Parker (1836), 4 A. & E 838; 111 E, E. , of. 8. 80 (2), and New STork 
Negotiable Instruments Law, ? 75. 

»o Anderson v. Weston (1840), 6 Bing. N. 0. 296; 183 E. E. 

1 Bounsall v. Harrison (1886), 1 M. 4 W, 611; 160 E. E. 
a Orossley v. Ham (1811), 13 East 498; 104 E. B. ; af. Whitehead v. Walker (1842), 
10 M & W. 896 ; 162 E. E , wheie the hill was dishonoured by non-acceptance, 
though it was spoken of as oveidue ; Hamby v. McLaren (1008), 24 T. L, B. 494 
(cheque known to have been dishonoured). 

9 Affirms Orossley v. Ham (1811), 18 East 498; 1(54 E. E. ; and quoad hoo ovemdea 
Goodman v, Harvey (1886), 6 Nev. & Man, 872. 
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defines “ holder in due course ” ; see s. 48, as to dishonour by non- 
acceptance. In America the decisions are conflicting. As to negotia- 
ting a hill after action brought, see note to sub-s. 1. 

Negotiation of bill to party already liable thereon. 

37. Where a bill is negotiated back to the drawer, or to 
a prior indorser, 1 or to the acceptor, 6 such party may, 
subject to the provisions of this Act, 6 re-issue and further 
negotiate the bill, but he is not entitled to enforce payment 
of the bill against any intenening party to whom he was 
previously liable. 7 

Illustrations 

1. Sill payable three months after date is indorsed by the holder to the aooeptor. 
At any time before maturity the acceptor may re-issue the bill and indorse it away. 8 

2. The drawer of a bill payable to drawer's aider indorses it to C, who indorses 
it to D, who mdoises it back to the drawer. The drawer, either before or aftei its 
maturity, may re-issue the bill and indorse it to E.° 

3. The drawer of a bill payable to drawer's order indorses it for value to C, who 
indorses it to D, who indorses it back to the drawer. The drawer cannot recover 
from C or D, for they in turn could recover from him as drawer. 18 

4. The payee of a bill indotses it " without recourse " to D, who indorses it to E, 
who indorses it back to the payee. The payee, in his character of third indorsee, 
can sue D and E, for they have no olaun against him as a prior indorser. 11 

5. The drawer of a bill indorses it to C, who has previously undertaken to be 
responsible for the puce of goods supplied to the acceptor. C indorses the bill back 
to the drawer. These indorsements were the means used to implement C's under- 
taking, The drawer, in his character of indorsee, can bub 0, for C has no remedy 
over against him because of C's undertaking to be responsible for the price of the 
goods. 18 

6. C undertakes to guaiantee a debt due from B to A. B signs a blank acceptance, 
which C indorses. The document is then handed to A, who fills it up as a bill 
payable to drawer's order, inserting his own name as drawer. C, though an indorser, 
is liable to A, tbe drawer on this bill. 13 


Th& rule in the present Section is a rule against circuity of action, 1 * 
and as the cases show, cessante ratione cessat ipsa leas. 


* Cf. s. 59 (2). 

8 See note to e. 69 (1), and e. 61. 

* See as. 69 — 64 for discharges; and especially s. 69 (2) as to taking up bills; 
end s. 61 os to coincidence of right and liability. 

, Cf. New York Negotiable Instruments Law, § 80, which substitutes " personally " 
for “ previously ”, 

* Attenborough v. Mackenzie (1866), 26 L. J. Ex. 244. 

8 Cf- Hubbard v. Jackson (1827), 4 Bing. 890; 182 E. B.; Jones v. Broadhurst 
(1860), 9 C. B. 178; 137 E. B. This is subject to s. 59 (2), (8). 

10 Cf. Bishop v. S' ay ward (1791), 4 T. B. 470; 100 E. E. ; Wilders v. Stevens 
(1846), 15 M. * "W. at p. 212; 168 E. B. 

11 Cf. Morris v. Walker (1850), 16 Q. B. at p, 694; 117 E, B. There is here no 
circuity of action. 

J* IVtlkttwon v. Unwin (1881), 7 Q. B. L. 986, O. A. 

18 Qlen(e v. Bruce Smith, [1908] I K. B, 868, C. A. Cf, McCall Brothers, Ltd. v. 
Mar greaves, [1982] 2 K. B, 428. 

Holmes v. Durkee (1888), 1 C. A E. 88. 



NEGOTIATION OF BILLS 


128 

By s. 86 (1) a bill is negotiable until it is restrietively indorsed or 
discharged. As to discharges, see ss. 59 — 64, and note that an 
accommodation bill is discharged -when paid at maturity by the 
person accommodated, and that any bill is discharged when the 
acceptor is or becomes the holder of it at or after maturity. 

Rights of the holder. 

38. The righLs and powers of the holder of a bill ai'e as 
follows : — 

(1) He may sue on the bill in his own name “ : 

(2) Where he is a holder in due course, he holds the bill 

free from any defect of title of prior parties as well 
as from mere personal defences available to prior 
parties among themselves, and may enforce pay- 
ment against all parties liable on the bill 16 : 

(8) Where his title is defective (a) if he negotiates the 
bill to a holder in due course, that holder obtains a 
good and complete title to the bill, and (b) if he 
obtains payment of the bill the person who pays 
him in due course gets a valid discharge for the 
bill " 

This section deals with the rights acquired by negotiation — that is, 
by transfer according to the form required by the law merchant : 
see s. 81. See “holder” defined by s. 2; “holder for value” 
defined by s. 27 (2) and (8) ; and “ holder in due course ” defined by 
s. 29. For 11 defects of title ”, see s. 29 (2) ; and for “ payment in 
due course ”, s. 59. S. 45 of the Larceny Act, 1916 (6 & 7 Geo. 5, 
c, 50) (which provides for the revesting of stolen property in the 
true owner when the thief is convicted), does not apply to negotiable 
instruments. A defective title must be distinguished from entire 
absence of title. J A person who claims under a forgery has no title, 
and can give none. He is not the “ holder ” of the instrument. 18 

The power to negotiate a bill must be distinguished from the right 
to negotiate it. The right to negotiate is an incident of ownership £ 
the power to negotiate is an incident of apparent ownership. Again, 

is Cf, Crouch v. Credit Fonder (1873), Ii. E. 8 Q. B. at pp. 880—382; New York 
Negotiable Instruments Law, § 90. 

r* Cf, Crouch v. Cridit Fonder (1878), L. R. 8 Q. B, at pp. 880 — 382; and see note - 
to s. 81 (8). 

« Mttrstcm 7 , Alien (1841), 8 I. 4 f . at p. 604; 161 E. R., per Alderson, B., 
stating the principle. 

it But as to transfers abroad and the ©Sect of forgery, see notes to s. 72 (2) as to 
conflict of laws. 
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the right to recover, as distinguished from the mere right to sue, 
depends on the further question whether the holder is a holder for 
value, and in some eases whether he is a holder for value without 
notice. The law as to the holder’s rights ot action and proof may 
perhaps be stated in the following rules : — 

Rights of Action and Proof 

Rule 1. — Holder’s right of action. The holder of a bill is entitled 
to maintain an action thereon in his own name against all or any 
of the parties liable tbereon, unless it is shown that he holds the bill 
adversely to the true owner, 19 that is to say, it is always competent 
in the owner or holder of a bill indorsed to him in blank to hand it over 
to another for the purpose of suing on it, because it is immaterial that 
the holder never had any interest in the bill, 90 or that he has parted 
with his interest therein. 31 

Suing as agent or trustee. — When the holder of a bill sues as agent 
for another person, or when he sues wholly or in part for the benefit 
of another person, any defence or set-off available against that person 
is available pro tanto against the holder. 38 For example : — 

(i) C, the holder of a bill, indorses it to D for collection. D can 
sue on it, but any defence available against C is available against D. M 

(ii) D is the holder of a dishonoured bill for £100 indorsed by C. 
C pays D £60. D sues the acceptor. As to £60 D sues as 
trustee for C, and only as to £40 on his own account. As regards 
£60, any set-off which the acceptor may have against C is equally 
available against D. a * 

(iii) A draws & bill on B, payable to his own order, for the price of 
goods supplied, which B accepts. A then indorses the bill to C. A 
cannot sue B for the price of the goods Supplied while the bill is 
outstanding in the hands of C, and it is immaterial that he gets the 
bill back before the trial. 25 

Where a person holds a bill as agent or trustee for another, he 


'» Jones v, Broadhurst (1850), 9 0. B. 178; 187 E. K. ; Agio. Bank v. Leighton 
(1886), Ii. B. 2 Ex. at pp. 63—88. See holder defined by a. 2. 

a* Law v. Parnell (18B9), 7 0. B. (n,s.) 282; 141 E. B. ; 29 L. J. 0, P. 17. 

« Williams v. James (1880), 16 Q. B. 408 f 117 E. B.; Poirier v. Morns (1858), 
2 5. * B, 89 ; 118 B. B. ; cf. Megrath v. Gray (1874), L. E. 9 0. P. 216. 

** Lea v. Zagury (1817), 8 Taunt 114; 129 E. B. ; Royoe v. Baines (1846), 62 
Mdssachus. 276; Aqra Bank v, Leighton (1866), L. B. 2 Ex. 56; Be Anglo-Greek 
Navigation Go. (1869), L. B. 4 Oh, 174; Potbier, No. 41; of, Becheteaise v. Lewis 
(1878), It, B. 7 0, P. 872, 

» De la Ghaumette v. Bank of England (1829), 9 B. & 0. 208; 109 E B., aa 
explained by C«m'e v. Misa (1875), L, B. 10 Ex. at p. 164, Ex. Ch. 

« Thornton v, Maynard (1875), L. B. 10 C. P. 698. 

Davit v, Reilly, [18981 1 Q- B, 1; followed Be A Debtor, [1908] 1 K. £. 844, 349, 
0. A, Cf. Settee v. Shearman, [1898} 2 Cb. 680, 0, A. 
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cannot Use it as a set-off against a claim made against him 
individually. 24 

Rule 2. — Action on bill payable specially. Subject to the rules as 
to transmission by act of law, when a bill is payable to a particular 
person or persons, or to bis or then* order, an action thereon must be 
brought in the name of such person or persons. 27 For example : — 

(i) A bill is specially indorsed to the firm of “D & Co.” An 
action on it must be brought in the name of the firm. The managing 
partner cannot sue on it in his own name. 

(ii) A bill is specially indorsed to D, a partner in the firm of 
X & Co., in payment of a debt due to the firm. An action on it 
must be brought in D’s name, and not in the name of the firm. 38 

In the case given in Example (i), the managing partner might indorse 
the bill in the firm’s name to himself or in blank, and then sue. 

Rule 8. — Action on bill payable to bearer. Subject to Rule 1, when 
a bill is payable to bearer an action thereon may be brought in the 
name of any person who has either the actual or the constructive 
possession thereof; and constructive possession, jointly with others, 
is sufficient to entitle the possessor to sue alone. For example : — 

(i) C, the holder of a bill, indorses it in blank to D. to collect it for 
him. Either C or D may sue the acceptor. 29 

(ii) A bill accepted by B is indorsed in blank by C. D, E, and F 
bring an action on the bill against B. They can recover, although 
there is no evidence to show that they are partners, or what the 
nature of their joint interest is. 30 

(iii) A bill is indorsed in blank to a firm. Any one of the partners 
may bring an action on it in his own name. 31 

(iv) A bill indorsed in blank is handed to the manager of a company 
in payment of a debt due to the company. The manager may sue 
on it in his own name. 33 

(v) A bill indorsed in blank is given to D’s solicitor, who commences 
an action on it against the acceptor in D’s name. D knows nothing 
of the matter, but after the action has proceeded some way he is 
told of it, and then gives his consent. D can maintain the action. 33 

so London and Bombay Bank v. Narraway (1872), T». B. 15 Eq. 98. 

ST Attwood v. Battenbury (1822), 6 Moore, at p. 688; Pease v. Hirst (1829), 10 B. & 

C. 122 ; 109 E. B. 

» Bawden 7 . Howell (1841), 3M. 4 Gr, 688; 188 B. R. 

39 Clark 7 . Pigot (1699), 12 Mod. 198; 88 E. R. ; of. Stones v. Butt (1884), 2 Or. & 

M. 416; 149 E. R. 

30 Ord t. Porlal (1812), 8 Camp. 289; 170 B. B.; cf. Uor&asnz v. Leach (1816), 

1 Stark. 446; Low 7. Copsstake (1828), 8 C. & P. 800; 172 B. E. 
ax Bindley, 8rd ed. p. 486; Attwood v. Battenbury (1822), 6 Moore 579; Wood v. 

Connop (1848), 6 Q. B. 292; 114 E. E., as to joint holders; Conover v. Earl (1B68), 

26 Iowa E. 168, aa to holders in common. 

33 Lett o v, Parnell (1859), 7 0, B. (n.s.) 282; 141 E. B, 

33 Ancona 7. Marks (1862), 81 Ii, J. Bat, 168. 
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(vi) D, the holder of a bill indorsed in blank, does not "wish to sue 
on it in his own name. He accordingly asks E to sue on it. E 
consents. E gets a copy of the bill, and it is agreed that he shall 
have the original when wanted. E commences an action against the 
acceptor, and after action brought he gets the bill. E cannot main- 
tain this action, for at the time he began it he had neither the actual 
nor the constructive possession of the bill. 31 

(vii) A note payable to bearer is handed to the solicitor of a loan 
society in payment of a debt due to the society. D, a member of 
the society, instructs the solicitor to commence an action on it in 
his (D’s) name against the maker. D can maintain this action. 13 

Rule 4.-— Holder’s right of proof. When a party to a bill becomes 
bankrupt, the holder, who could have maintained an action against 
such party if he had remained solvent, can prove against his estate 
in bankruptcy. 36 

Any defence, set-off, or counterclaim available in an action is 
available against a proof. 31 

In one respect the right of proof is more extensive than the right 
of action. An action can only be brought to recover a debt which 
is due, but under the Bankruptcy Act, 1014, s. 80, a future or con- 
tingent debt may be proved j therefore, if the acceptor of a bill not 
yet due becomes bankrupt, the holder may prove, and so might the 
drawer or an indorser 36 — so, too, the holder of an accepted bill may 
prove if the drawer or an indorser becomes bankrupt, 36 But as 
regards amount, the right to prove is narrower in some respects than 
the right to sue. The amount for which a holder can prove is 
limited by rules peculiar to bankruptcy, such as the rules relating to 
double proof 40 and creditors holding security. 41 These are beyond 
the scope of the present work. The material provisions of the 
Bankruptcy Act, 1914 are set out, p. 860. 


«* Emmett v, Tottenham (1863) , 8 Exoh. 884 ; 166 E. R. ; of. Oleott v. Rathbone 
(1830), 6 Wend. 480, New York, 

Jenkins v, Tongue (I860), 29 L. J. Ex. 147. 

s» Cf. Bankiuptcy Act, 1914 (4 & 6 Geo. 6, o. 69), a. 69; of. Re Charles (1878), L, R. 
8 Oh. at p. 637 As to holder having a lien only, flee notes to a. 27 (8). 

See, e.g.i Rohde v. Proctor (1826), 6 B, Jt C. 617 ; 108 E. R. (want of notice of 
dishonour); Ex p. Maimers (1811), 1 Rose 68 (want of a stomp); of. Jones r. 
Gordon (1877), 2 App. Gas. 627, H. ti. 

« Cf. Wood v. Be Motto* (1866), L. R. 1 Ex. 91, Ex. Ch. 

*' Cf. Storey v. Barnes (1006), 7 East 486; 103 E. R. 

«» See, e.g , Re Douglas (1872), L. R. 7 Ch. 490 (foreign, bankruptcy) ; approved, 
Sanaa it Portugal v. Waddell (1880), 6 App. Cae, at p. 166; Williams’ Bank- 
ruptcy, 18th ed., p. 164. 

41 See, e.g., Re Horn (1871), L. R, 6 Ch. 838 (conditional acceptance). As to 
lumping bills for pm poses of proof, see Re Moms, [1899] 1 Ch. 485, 0. A. As 
to etoBa-ocoommodatlon acceptances, see Williams’ Bankruptcy, 18th ed., pp. 163, 
164, discussing the rule in m p. Walker (1798), 4 Yes. 873 ; 31 E. R, 
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Transmission by Act of Law 

The Act deals only with transfer by negotiation— that is, transfer 
according to the law merchant. It leaves untouched the rules of 
general law which regulate the transmission of bills by act of law, and 
their transfer as choses in action or chattels according to the general 
law : see s. 97 (2). The law on these points may, perhaps, be summed 
up in the following rules : — 

Buie 1. — Marriage. Since the Married Women’s Property Act, 1882 
(46 & 46 Viet. c. 75), a bill payable to a woman, either before or 
after marriage, no longer vests in her husband. 

Before that Act, except in the case of a bill forming part of the 
wife’s separate estate/ 2 if a bill was held by an unmarried woman 
who subsequently married, or if a bill was made payable to a married 
woman, the title thereto vested in the husband, provided he reduced 
it into possession. 13 

If the husband died without having reduced the bill into possession, 
the title thereto reverted to the wife if she was alive, and passed to 
her personal representatives if she died before her husband. 11 

Rule 2. — Death. On the death of the holder of a bill the title thereto 
passes to his personal representatives. Thus : — 

(i) C, the holder of a bill payable to order, dies. His administrator 
can enforce payment of it or indorse it away, using his own name. 15 

(ii) C, the holder of a bill payable to order, dies, having specifically 
bequeathed it to X. X cannot sue on it or indorse it away, unless 
he first obtain the indorsement of C’s executor. 10 

An executor or administrator indorsing a bill may expressly exclude 
personal liability (s. 81 (5) ). As he is not the agent of the deceased, 
he cannot by his delivery complete an indorsement written by the 
latter. He must indorse it de novo : see p. 54. When there are two 
or more executors, the indorsement of one is probably sufficient to 
transfer the property in the bill. 17 

Buie 8. — Execution. A bill may be seized in execution by the sheriff 
under a writ of fieri facias /* 

43 Green v. Garhll (1877), 4 Ch. D. 882. 

43 Cf. Fleet v. Femns (1868), L. B. 8 Q. B. at p. 641; affirmed (1869), h. B. 4 
Q B. 600. 

44 Hart v. Stephens (1846), 6 Q. B. 987 ; 116 E, B. ; Williams on Executors, 12th ed. 
pp, 621—523. 

4* Rawhnson y. Stone (1748), 8 Wils 1; 96 E. B., lx. Oh. Ha should specify the 
capacity m which he mdorees to make the title clear. 

44 Bishop y. Curtts (1862), 21 Xj J. Q. B, 891. 

*r Williams on Executors, 12th ed. p. 602, n. There is more doubt as to adminis- 
trators' ibid. p. 605. 

48 1 & 2 Viet o. 110, s. 12 As to a cheque drawn bv the Accountant-General of the 
Court of Chancery but not leaned, cf. Watts v. Jejferyes (1851), 8 Mao. 4s G. 422; 
42 B. B.; Gourtoy v. Vincent (1862), 21 L. J. On. 291, 
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Payment to the sheriff of a bill so seized is valid, and, if the judg- 
ment creditor give security, an action may be brought on the bill in 
the name of the sheriff. 40 

The language of the Judgments Act, 1888, p. 889, is obscure and 
ungrammatical, Can the sheriff hand over to the creditor or sell a 
bill payable to bearer? 80 The Act gives him no power to indorse a 
bill payable to order. Further, he is responsible to the judgment 
debtor for any surplus over the amount of the debt and costs. It 
would seem, then, that he must keep all bills and endeavour to collect 
them himself. For execution against bills and notes under the County 
Courts Act, 1984 (24 & 25 Geo. 5, c. 58), ss. 121, 128; see p. 845. As 
to indorsement by order of the High Court, see s. 47 of the Supreme 
Court of Judicature (Consolidation) Act, 1025, p. 804. 

Rule 4. — Bankruptcy. If the holder of a bill, who is the beneficial 
owner of it, become bankrupt, or if a bill be made payable to a bank- 
rupt for his own account, the title thereto vests in his trustee in 
bankruptcy 01 ; but subject to the next rule (reputed ownership), if 
the holder of a bill is not the beneficial owner of it, the title thereto 
does not pass to his trustee in bankruptcy. 80 Thus : — 

(i) C indorses a bill to D, his agent, for some special purpose. 
D becomes bankrupt. The title to the bill does not vest in D’s 
trustee. 83 

(ii) D, by fraud, induces C to indorse a bill to him. D becomes 
bankrupt. The title to the bill does not pass to D’s trustee. 84 

The title of the trustee relates back to the commencement of the 
bankruptcy, the exact time of which is sometimes difficult to deter- 
mine. When the holder has merely a lien on a bill his trustee stands 
exactly in his shoes, as to rights and duties regarding it. 88 Where 
a hill is indorsed to an undischarged bankrupt, it seems he may sue 
on it in his own name, unless his trustee interferes and objects. 88 

Exception 1 . — The bankrupt holder of a bill who negotiates it 
before the date of the receiving order can give a good title to a 

*» 1 & 2 Viet c. U0, s. 12, sot out, p. 339. 

« Of. Mutton v. Young (1847), 4 C. B. at p. 878; 186 E. R. 

41 Of. Bankruptcy Act, 1914 (4 fc 6 Geo, 6, c, 69), s. 88; ef. Green v. Steer (1841), 
1 Q, B. 707, 

4 * Bankruptcy Act, 1914, s. 88; Harrison v. Walker (1792), Peake 111; 170 E. R. 

43 Ex p. Amitsteod (1828), 2 Q. Ss J. 371; cf. Belcher 7. Campbell (1846), 8 Q. B. 
at p. 11 ; 116 E. B. See, e.g., Thompson 7. Giles (1824), 2 B. & 0. 422 ; 107 1. E. 
(bill entered “ short " by banker); tix p. Plitt, re Brown (1889), 6 Monell 81 
(cheque specially intrusted for collection), 

“ Hama on 7 . Walker (1792), Peaks 111; 170 E. E. 

44 Cf. Eft p. Bttohanan (1812), 1 Bose 280. 

44 Herbert 7. Sayer (1844), 6 Q, B, 966; 114 E, R.; approved, Jameson v. Brick and 
Stone Co. (1878), 4 Q. B. D, 208, 0, A. ! cf, Cohen 7 . Mitchell ( 189 Q), 26 Q. B. D. 
262, at p. 269. 
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person who takes it in good faith for value, and -without notice that 
such holder has committed an available act of bankruptcy.” 

Exception 2. — Payment of a bill to a bankrupt holder is valid if 
made m good faith before the date of the receiving order without 
notice of any available act of bankruptcy. ,B 

Exception 8. — An accommodation bill given for the accommodation 
of the bankrupt (probably) does not pass to the trustee in bankruptcy. 
Thus : — 

A draws a bill on B payable to his own order. B accepts it to 
accommodate A. A is adjudicated bankrupt. He subsequently 
indorses the bill to C, who gives value. The indorsement is valid. 

C can sue B.” 

In spite of the very wide terms of the Bankruptcy Act, 1014 (s. 88), 
these cases probably still hold good. 

Rule 5— Reputed ownership. If the holder of a bill who is not the 
beneficial owner of it, become bankrupt, the title thereto may pass 
to his trustee m bankruptcy, as being in his reputed ownership, 
provided (a) that the bill constitutes “ a debt due or growing due 
to him in the course of his trade or business ” ; (b) that he held it at 
the commencement of the bankruptcy with the consent and permission 
of the true owner.'' 0 It seems clear that a current bill would con- 
stitute a “ debt growing due ” within the meaning of the Act. 01 

Transfer by Assignment. 

Rule 6 . — Assignment Of sale, A bill may be transferred by assign- 
ment or sale on the same conditions required for an ordinary chose 
in action. Thus : — 

C is the holder of a note payable to his order. He may transfer 
his title to D by a separate writing assigning the note to D, 62 or by 
a voluntary deed constituting a declaration of trust in favour of D,“ a 
or by a written contract of sale. 04 

S7 Bankruptcy Act, 1914 (4 & 6 Geo. 5, c. 69), s. 46. As to what constitutes buch 
notice, see Ear p. Gilbey (1878), 8 Ch. D. 248, C. A. 

68 Bantnuptcy Act, 1914, s. 46. 

»» Wallaoc v. Hardcore (1807), 1 Camp. 46; 170 E. B. ; W tilts v. Freeman (1810), 
12 East 656 ; 104 E. B. 

•a Bankruptcy Act, 1914, s, 88 (2) (c); cf. Ex p, Kemp (1874), L. R. 9 Cb. App. at 
p. 389; Williams’ Bankruptcy, 1st ed., pp. 272, 277. 

01 Ex p Kemp (1874), Jj. B. 9 Ch. at p. 88b, Mellisb, L.T. As to the previous law, 
cf Hornblower v Proud (1819), 2 B. & Aid, 827; 106 E. B. ; Thompson v. Giles 
(1824), 2 B. & C. 422; 107 E. B. As to the effeot on a debt of a bill drawn by 
a bankrupt, see Re Goetz, fl898) 1 Q. B. 787; 118 B. R., C. A, 

*s Ee Barnngton (1804), 2 Scho. & Lef. 112; cf. Lee v. Magrath (1882), 10 Ir. 
L. B. 46, 318. 

•’ Richardson v. Richardson (1867), L. R. 8 Eq. 686, as explained in Warriner v 
Rogers (1878), Xi. R. 16 Eq. 840; cf. Ex p Whitaker (1889), 42 Ch. D. 119, 
C. A., distinguishing a voluntary note from a voluntary bond. 

01 Sheldon v. Parker (1874), 3 Hun. New York R, 498. 

C,B >S, 


9 
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A bill is a chattel; therefore it may be transferred as a chattel. 1 ’ 3 
A bilL is a chose in action ; therefore it may be assigned as a chose in 
action. 1 "' It is clear that a subsequent title under the law merchant 
would override a prior title under a sale or assignment according to 
the general law, e.g., C, the holder of a bill payable to bearer, assigns 
by deed certain property, including the bill, to D. C no longer has 
any property in the bill, but he holds it, and if he transfers it by 
delivery to E, who takes it for value and without notice, E’s title 
overrides D’s/' 7 It seems now quite settled that a n on-negotiable 
note cannot be assigned, there being an intention manifest in the 
instrument to that effect. 1,s Notice to a debtor who has given a 
cheque or other negotiable instrument for his debt that the debt has 
been assigned by the creditor can be disregarded by the debtor, even 
if the creditor who has assigned the debt is the holder of the 
instrument.* 8 

Rule 7. — Donatio mortis causa. If the holder of a bill make delivery 
of it by way of gift in contemplation of death and die, this is a valid 
donatio mortis causa. 70 Thus : — 

1. C, the holder of a note payable to bearer, hands it to D in 
contemplation of death. C dies. The property in the note passes 
to D. 71 

2. C, the holder of a bill payable to his order, gives it to D in con- 
templation of death, and dies. The title to the bill passes to D. 72 
On the question of indorsement, see the comments below at p. 181. 

3. B makes a note payable to C, and hands it to him as a gift in 
contemplation of death. B dies. C (perhaps) is not entitled to receive 
the amount out of B’s estate, 71 but see the comments below at p. 181. 

4. C, the holder of a banker’s deposit note, with a form of cheque 
on the back, gives it to D in contemplation of death and dies. D is 
entitled to the money. 71 

5. Bank-notes are given to C as a donatio mortis causa. The donor 

ni Embmcos v. Anglo-Austrian Bank, [1905] 1 K. B. 677, C. A. The validity of 
the transfer depends on tbs law of the country where the bill is transferred, 
f'f, Parke, B.'s dictum in Mtlnes v. Dawson (1850), 5 Bxeli. 948, quoted p. 106. 

** It may constitute a '* book debt Dawson v. Isle, [1906] 1 Ch. 688. 

87 Of Sheldon v. Barker (1874), 8 Hun. E. 498 ; 4 ulton v. Afkms (1866), 18 C. B. 
249; 1S9 B. B.i and a. 81 (4). 

8 * Hibernian Bank, Ltd, v. Gysin. and Hanson, [1939] 1 K. B. 488, 0. A. Cf. 
Brice v, Bannister (1878), 3 Q. B. D. at pp. 680, 581, per Brett, L.J. 

88 Bence 7. Shearman, [1898] 2 Oh. 889, 0. A. Cf. Davis r. Reilly, [1898] 1 

Q, B, 1, cited at p. 124. 

Williams on Executors, 12th ed., pp. 478 — 487. 

7 ‘ Miller v. Miller (1785), 8 P. Wme. 888; 24 B. E. 

73 Veal v. Veal (1859), 27 Beav, 803; 64 B. B.; Austin v. Mead (1880), 16 Ch. 1), 
661; Clement v. Cheescman (1884), 27 Ch. T>. 681. 

»* Tote v. Hilbert (1198), 4 Bro. C. C. 286 ; 29 B. B, ; Holliday v. Atkinson (1826), 
6 B. & C. at p, 608; 108 K, B.; of. fie Whitaker (1889), 42 Ch. D. 119, at p. 124 

« Re Dillon (1890), 44 Ch. t>. 76, C. A.; fie Wosserbetg, [1916] 1 Ch. 105 (bearer 

bonds in box at bank, delivery of key to wife). 
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afterwards takes them back merely for safe custody, and retains them 
till he dies. This is a valid gift. 7 ' 

It is clear that the gift of a bill or note does not create a debt 
against the donor ; but is this the principle of a donatio mortis causa ? 
The law as to the gift of bills and notes made by the donor requires 
reconsideration. 71 ' Most of the recent cases have arisen on cheques 
where the peculiar relations of banker and customer complicate 
the matter : see notes to s. 75 (2). Quiere, in Illustration 2, must 
D sue on the bill in the name of C’s executor, or can he compel 
C’s executor to indorse the bill to him as he could if he had given 
value ? A gift made by a person who contemplates suicide, and does 
commit suicide, is not valid as a donatio mortis causa. 77 

tt Re Hawkins, [1924] 2 Ch. 47. 

?o Ci. Williams on Executors, supra. Of. lie While, [1928] W. N 182 (a post- 
dated cheque returned hy the donoi's bank because it lb bo post-dated ib not a valid 
donatio) with Darlow v. Sparks, [1988] 2 A. E R. 256, and Delooffe \ Fader, 
[1939] 3 A. E. E. 682. 
rr Re Dudman, [1925] 1 Oh. 668. 
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General Duties of the Holder 

[When a paity to a bill ib dibthaiged iiom bib liability theieon bj leason of the 
holder <r omission to pufoim his duties is to presentment toi acceptance 01 payment 
piote&l, or notice ol dishonom, such patty it seems, is also dischaiged Iroui liability 
on the debt oi othu consideration foi which the bill was given 78 The holdei u 
omission, without lawful excuse, to peiloim his duties with reieience to a bill, i„ 
lommonh called lathes ” As the Clown can do no wiong, bo also it cannot 
be guilty of la< lies 'I he duties in question are not absolute duties, but, throughout 
the Act the holdei is ltquncd to use leasonable diligence in ordei to fulfil them ] 

Wh8n presentment for acceptance is neoessary. 

39. (1) Where a bill is payable after sight, 80 present- 
ment for acceptance is necessary in order to fix the maturity 
of the instrument. 

(2) Where a bill expressly stipulates that it shall be 
presented for acceptance, or where a bill is drawn payable 
elsewhere than at the residence or place of business of the 
drawee, it must be presented for acceptance before it can 
be presented for payment. 

(8) In no other case is presentment for acceptance neces- 
sary in order to render liable any party to the bill. 81 

Sub-s. 2 settled a doubtful point. Sub-s. 8 is declaratory. 83 
Where presentment is optional, the object of presenting is (1) to 
obtain the acceptance of the drawee, and thereby secure his liability 
as a party to the bill; (2) to obtain an immediate right of recourse 
against antecedent parties in case the bill is dishonoured by non- 
acceptance. An agent is bound to use due diligence in presenting 
for acceptance, even when presentment is optional for the purposes 
of the Act, and he is liable to his principal for damage resulting from 

78 See, e g , Sou ard \ Palmer (1818), 8 Taunt. 277, 129 E B, ; Peacock v. Purssell 
(1803), 82 L. J. 0 P. 266, presentment for payment; Bridges v Berry (1810), 
3 Taunt 130; 128 E. B , and Peacock v. Purssell, supra, as to notice of dis 
honaui; cf. also, Crowe v. Clay (1864), 9 Batch. 604; 166 E B., Ex. Ch. (lost 
ball); Daniel, 4th ed , § 1276; Chatty, Uth ed., p 818; Story, § 109. Bui see 
note, pp 313,311. Must the party discharged bo prejudiced by tho omission? If 
the answer is m the negative, it is submitted that the rule is grossly unjust, and 
nut of keeping with modem legal thought (cf by analogy, Untied Australia , Ltd 
v. Barclays Bank, Ltd., [1941] A C. 1) 

7 ? Cf. Tumor v. ff fly don (1826), 1 B. & C. at p 2; 107 E. B., per Abbott, C.J 
** See a. 40 as to bills payable after sight. 

» New York Negotiable Instruments Law, § 240, overriding, it seems, Walker v 
Stetson (1869), 2 Amei B. 406. French law appears to coincide with the English 
Act, see Nouguier, § 1008. 

w Cf. Bamchurn Mulltck v. Luchmeedhund Baiakmen (1864), 9 Moore P C. at 
pp, 65, 66; 14 K, B.; German Exchange Law, Arts. 19 and 24 
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his negligence. “ J A bill m the form “ Pay without acceptance ” is 
valid." 1 Bills in this form are said to be common in the French 
wine trade. 

Subject to s. 40 (2) the question of due presentment is only material 
when acceptance cannot be obtained. If acceptance is obtained, the 
informality of the presentment is immaterial. There is very little 
English authority on the subject; rules as to presentment for pay- 
ment necessarily differ in some respects from rules as to presentment 
for acceptance (cf. s. 4S with s. 41). 

Domioiled bill ooming forward late. 

(4) Where the holder of a bill, drawn payable elsewhere 
than at the place of business or residence of the drawee, 
has not time, with the exercise of reasonable diligence, to 
present the bill for acceptance before presenting it for pay- 
ment on the da3 ? that it falls due, the delay caused by 
presenting the bill for acceptance before presenting it for 
payment is excused, and does not discharge the drawer and 
indorsers. 8 ’ 

This sub-section, which is rendered necessary by sub-s. 2, was 
added in committee. It settled a moot point, and perhaps alters the 
law. Suppose a bill, payable one month after date, is drawn in New 
York on a Liverpool firm, but payable at a London Bank. It only 
reaches the English holder, or his agent, on the day that it matures. 
He must, nevertheless, present it for acceptance to the drawees in 
Liverpool. The Act provides that he shall not be prejudiced by so 
doing. Before the Act the usual practice was to protest the bill in 
London without any presentment to the drawees — an obviously incon- 
venient mode of proceeding, for the holder’s object is to get the 
bill paid, and not to run up expenses against the drawer and indorsers. 

Time for presenting bill payable after sight. 

40. (1) Subject to the provisions of this Act, 88 when a 
bill payable after sight is negotiated, the holder must either 
present it for acceptance or negotiate it within a reasonable 
time. 

Potlner, No. 128; Nouguier, § 460; Allen Suydan (1828), 20 Wen 821, New 

York, as to date bills; see Bank of Van Dtemen's Land v. Victoria Bank (1871), 

L R 8 P C at p 642 (after sight bill) 

** R v Kmnear (1888), 2 M & R 117; 174 E R.; Mtllei v Thornton (1841), 3 M. * 

Gr. 676; 183 E E.; Nongmer, § 470. 

88 New York Negotiable Instruments Low, § 244 

** Por the provisions leferred to, see s, 41 (2), which deals with the excuses tor non. 

presentment. 
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(2) If he do not do so, the drawer and all indorsers prior 
to that holder are discharged. 87 

(3) In determining what is a reasonable time within the 
meaning of this section, regard shall be had to the nature 
of the bill, the usage of trade with respect to similar bills, 
and the facts of the particular case. 


Illustrations 

1. A in WindAOl diawb a bill on B in London, payable one month alter eight. 
The holder keeps, it for lour days, bcioie presenting it for acceptance. It is then 
dishonoured. This may not be an unreasonable delay. 8 ® 

8. A in London draws a bill on £ m Bio, payable sixty days after sight. The 
payee holds it back for four months, during which time Bio bills are at a discount. 
He then negotiates it. This may not be an unreasonable delay. 88 

8. A in Newfoundland draws a hill (in a set) on B in London, payable ninety days 
after sight. The payee holds it back for two months, and then forwards it for pre- 
sentment. No reason for holding back is shown. ThiB may be an unreasonable 
■ • _#o 

4. A in Calcutta draws a bill on B in Hong Kong, payable sixty days after sight. 
The holder letains it for five months, during which time China bills are at a dis- 
count. He then negotiates it. This may be an unreasonable delay. 91 

5. A draws a bill on B, payable to C three months after sight. C holds it back 
for an unreasonable time. He then presents it, and it is accepted. Before it is 
due the acceptor fails. A is (probably) discharged. 88 

Reasonable time is a mixed question of law and fact, and in 
determining it regard must be bad to the interests of the holder as 
well as to the interests of the drawers and indorsers. 03 Qu., what, 
if any, is the liability of a person who. retains a hill an unreasonable 
time and then negotiates it without indorsement? Again, does not 
negotiation within a reasonable time, toties quoties, excuse present- 
ment, or is there any limit ? Under the continental codes fixed limits 
of time for presentment are laid down. The effect of this conflict of 
laws ha6 not been considered. 


Rules as to presentment for acceptance, and excuses for non-presentment. 

41. (1) A bill is duly presented for acceptance which is 
presented in accordance with the following rules : 


87 New York Negotiable Instruments L&w, § 241. 

88 Fry v. Hill (1817), 7 Taunt. 897 ] 129 E. B.; cf. Shuts v. Robins (1828), 2 C. & 

P 80- 172 E, B ' 

»» Mellish v. Ration (1832), 9 Bing. 416; 181 B. B, 

*® Straket v. Graham (1889). 4 M. ft W. 721 ; 160 B. B. 

Ramihurn Mullick v, Luohmeechund Radakissen (1864), 9 Moore P. C. 46; 
14 E. B.; cf. Godfrey v. Cmilman (1869), 18 Moore P. C. 11; 16 B. B. 

88 Straker v. Graham (1839), 4 M. 4s W, 721 (action for freight for which bill had 
been given). 

** Bamehutn Mullick v. Luchmwchund Radakissen, (1864), 9 Moore F. 0. 46; 

Wallace v, Agry (1887), 4 Mason 836, Sup. Ct. U. 8., per Story, 3. 

M <Jf. New York Negotiable Instruments Law, &§ 242, 248. 
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(a) The presentment must be made by or on behalf of the 
holder to the drawee or to some person authorised 
to accept or refuse acceptance on his behalf at a 
reasonable hour on a business day and before the 
bill is overdue : 

By whom. — “ Holder ” is defined by s. 2; he is not necessarily the 
lawful holder. 9,1 In an unreported case, in December, 1870, the Court 
of Appeal dissolved an injunction restraining the drawee from 
accepting a bill where the holder was alleged to have obtained it by 
fraud ®‘ ; it seems obvious that the proper course would have been 
to proceed against the holder. 

The holder need not present personally. Bills are constantly 
forwarded, unindorsed, to an agent for him to procure acceptance. 
The agent is bound to exercise due diligence in presenting. 07 
“ Ce n’est pas uniquement le porteur qui a qualite pour requerir 
V acceptation : cel ie jacultd appartient encored, celui qui en est settle- 
ment ddtenteur 3> : Nouguier, § 462. Presentment for acceptance does 
not imply any warranty that the bill and documents, if any, attached 
thereto are genuine. 08 

The presentment, if not made to the drawee, must be made to 
someone authorised to receive bills for acceptance. 00 Thus, present- 
ment to a servant who opened the door would not he sufficient; and 
if a bill is domiciled for payment at a bank, presentment at the bank 
would not suffice. 1 Putting a bill in the bill box, or giving a bill 
to a clerk in the office in the usual way is, of course, a presentment 
to the drawee. As to post office, see s. 41 (1) (e). Seasonable 
diligence must be used to find the drawee or some person authorised 
to act for him. When the drawee is a trader it is clear that present- 
ment should he made to him at his place of business if possible. 

Day and hour. — As to non-business day, see s. 02. The Bank 
Holidays Act, 1871 (84 & 85 Vicl. c. 17), s. 2, provides that when 
the day on which a bill should be presented for acceptance is a bank 
holiday, it is to be presented on the next business day. 

“ Reasonable hour ”, in the case of a trader, means business hours, 
and in the ease of a banker banking hours. 4 


** Cf, Morrison v, Buchanan (1888), 6 C. & It 18; 172 B. K. 

•* But an injunction will issue to prevent a bank from accepting a bill payable on 
demand in violation of the statutory privileges of the Bank of England : Bank of 
England v. Anderson (1886), 2 Keen 828 ; 48 E. R. 

17 Bank of Van Diemen's Land v. Victoria Bank (1871), L. R. 8 B. C', at p, 468; 
' Nonguier, § 462. _ „ . 

** Guaranty Trust Go. of Nero York v. H annoy, [1018] 2 K. B, 628, C. A. 

" Cheek v. Roper (1804), 6 Esp. 175; 170 E. R. „ 

1 Cbitty on Bills, 11th ed., p. 106 ; Netherlands Code, Art. 176. 

2 Cf. Parker v. Gordon (1806), 7 East 885; 108 E. R.; Elford v. Teed (1818), X M. & 
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Before maturity. — A bill should clearly be presented for acceptance 
before maturity. 11 It may be accepted when overdue (s. 18). Such 
acceptance preserves or revives the liability of the drawer and 
indorsers only in the case provided for by s. 39 (4), i.e., domiciled 
bill arriving late. 

In the case of a bill which is due or payable on demand, present- 
ment for acceptance is merged in presentment for payment. When a 
bill is presented for payment, the drawee, instead of paying it, often 
accepts it payable at his bankers. This is, in effect, a kind of pay- 
ment by cheque, 1 which the holder perhaps might refuse to take.’ 
Suppose a bill drawn on Edinburgh is accepted payable in London. 
Tins is a general acceptance, but it involves presentment in London 
in order to charge the drawer and indorsers. In New York it has 
been held that if a bill payable after date be presented on the day 
it is due and dishonoured, it is immaterial whether it is treated as 
dishonoured fay non-acceptance or non-payment. S. 6 Considering the 
difference in the rules which govern the two kinds of presentment, 
this might have important consequences. 

Two or more drawees. 

(b) Where a bill is addressed to two or more drawees, 

who are not partners, presentment must be made 
to them all, unless one has authority to accept for 
all, then presentment may be made to him only : 

This sub-section may give rise to a difficulty if one of the drawees 
refuses to accept, for by s. 19 (2) (e) an acceptance which is not 
the acceptance of all the drawees is a qualified acceptance. As to the 
consequences of a qualified acceptance, see s. 44. 

Drawee dead. 

(c) Where the drawee is dead presentment may be made 

to his personal representative 7 : 

Drawee bankrupt. 

(d) Where the drawee is bankrupt, presentment may be 

made to him or to his trustee 8 : 

S. 38; 10S E, B. ; Baines v. NattOnal Piomnoial Bank (1927), 96 L J. K. B. 801, 
end note to s. 45 (3), p. 142. 

a O’Keefe v. Dunn (1815), 6 Taunt, at p 807; 128 E. B.; NougUier, § 456. 

* C l. Bishop v. Chttty (1742), 2 Bbia. 1195; 98 E. B 

* He could most certainly refuse, in the opinion of the present editoi. 

8 Plato v. Reynold* (1863), 27 New York B. 686. 

* Before this enactment tie law on this point was very doubtful. Smith v. New 
South Wales Bank (1872), 8 Moore P, 0. (h.b.) 460; 16 E. R., at pp. 461, 462. 
Now the holder has an option: see sub-s. (2) (a), 

s See "bankrupt" defined by s. 2, p. 4. Sub-s. (2) (a) makes the holder's option 
dear. 
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Pest office. 

(e) Where authorised by agreement or usage, a present- 
ment through the post office is sufficient.* 

Exouses for non-presentment for aooeptance. 

(2) Presentment in accordance with these rules is 
excused, and a bill may be treated as dishonoured by 
non-acceptance — 

(a) Where the drawee is dead or bankrupt, or is a 

fictitious person or a person not having capacity to 
contract by bill 10 

(b) Where, after the exercise of reasonable diligence, 

such presentment cannot be effected 11 : 

(c) Where, although the presentment has been irregular, 

acceptance has been refused on some other ground. 1J 
(8) The fact that the holder has reason to believe that 
the bill, on presentment, will be dishonoured does not 
excuse presentment. 

Sub-6. 3 is declaratory. 1 1 It, of course, only applies to cases where 
presentment is obligatory. 

Acceptance and payment compared. — Comparing presentment for 
acceptance with presentment for payment, it is clear that the two 
eases are governed by somewhat different considerations. Speaking 
generally, presentment for acceptance should be personal, while pre- 
sentment for payment should be local. A bill should be presented for 
payment where the money is. Anyone can then hand over the money. 
A hill should be presented for acceptance to the drawee himself, for he 
has to write the acceptance; but the place where it is presented to 
him is comparatively immaterial, for all he has to do is to take the 
bill. Again (except in the ease of demand drafts), the day for pay- 
ment is a fixed day ; but the drawee cannot tell on what day it may 
suit the holder to present a bill for acceptance. These considerations 

* This enactment gives eSect to the recognised practice among English merchants. 
The piactice is not recognised by the continental codes. 

10 See " bankiupt " defined by s. 2, p. 4; and as to peisons not having capacity 
to contract by bill, see s. 22. In some copies of the Act the words “ or bankrupt ’ 
weie omitted in error. 

11 This is probably declaratory. Cf. Stntth v, New South Wales Bank (1872), 8 
Moore P, C. (n.s.) at pp, 461—463; 17 E. B.; also s. 46 (2) and s. SO (2). 

This is, perhaps, new law, and is important having regard to the next sub-s, 
C£. New York Negotiable Instrumente Law, § 246. 

is Mat p, Tondeur (1867), L. R. S Eq. at p. 165; Robinson v. Ames (1822), 20 John, 
at p. 148, New York; ef, s. 46 (2) and s. 60 (2). 
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are material as bearing on the question -whether the holder has used 
reasonable diligence to effect presentment. 

Non-aooeptance after customary time for consideration. 

42 , When a bill is duly presented for acceptance, and 
is not accepted within the customary time, the person pre- 
senting it must treat it as dishonoured by non-acceptance. 
If he do not, the holder shall lose his right of recourse 
against the drawer and indorsers. 

This section was much discussed in committee, and was eventually 
reduced to its present vague form, as the bankers and merchants 
took different views as to the exact rights of the parties. The probable 
effect of it as Tegards trade bills, is this : If a bill, left for acceptance 
within business hours one day, is not accepted before the close of 
business hours on the next day, it must be noted for non-acceptance, 
or otherwise treated as dishonoured. As to protest for non-delivery, 
see s. SI (8). 

The practice is usually stated as follows : The person who presents 
a bill of exchange for acceptance must deliver it up to the drawee if 
required so to do. The drawee is entitled to retain it for twenty-four 
hours, but after the expiration of this time he must redeliver it 
accepted or unaccepted. 1 * In reckoning the twenty-four hours non- 
business days must be excluded. 1 ’ The New York Negotiable Instru- 
ments Law, § 224, provides that “ the drawee is allowed 24 hours 
after presentment in which to decide whether or not he will accept 
the bill, but the acceptance if given dates as of day of presentation ”, 

In. a case in 1818, Bayley, J., says : “ When a bill is, in the usual 
course of business, left for acceptance, it is the duty of the party 
who leaves it to call again for it, and to inquire whether it has been 
accepted or not. It is not the duty of the other person to send it to 
him, unless there is a usual course of dealing between the individuals 
concerned so to do He then proceeds to decide what the Act now 
makes dear, viz,, that the destruction of the bill by the drawee 
does not amount to an acceptance. 14 The holder’s remedy is an action 
tor damages. 

i* Bank of Van Diemen's Land v. Vietorta Bank (1871), I/, R. 8 P. 0. at pp. 342, 
543; Story, § 237; French Code, 125! Nouguier, § 687, But see Brooks’ Notaiy, 
6th ed, p. 78, as to alleged practice when it is thought unsafe to leave the bill 
with the drawee. The bolder, after exhibiting the bill to him, leaves a foimal 
notice that the bill lies for acceptance at a specified address. The Act leaves this 
point open, as also does the New Tort law 

Bank of Van Diemen' i Land v. Victoria Bank (1871), L. R. 8 P. C. at pp 646, 
547, as to the effect of a shoit day — e.g., Saturday; and see s. 92 
i« Jetme v. Ford (1818), 1 B. as Aid, 658, at p. 659; 106 E. R. Under § 225 of the 
New York Negotiable Instruments Jaw, if the drawee wrongly retains or destioye 
the bill he is deemed to have accepted it. 
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Dishonour by non-acceptance and its consequences. 

43. (1) A bill is dishonoured by non-acceptance — 

(a) when it is duly presented for acceptance, and such an 

acceptance as is prescribed by this Act is refused or 
cannot be obtained ; or 

(b) when presentment for acceptance is excused and the 

bill is not accepted. 

(2) Subject to the provisions of this Act 17 when a bill is 
dishonoured by non-acceptance, an immediate right of 
recourse against the drawer and indorsers accrues to the 
holder, and no presentment for payment is necessary. 18 

As to the presentment for acceptance, see s. 41 ; for the requisites of 
a valid acceptance, see ss. 17 and 19. By s. 44 (1), the holder has an 
option to take or refuse a qualified acceptance. 10 See also last section. 
For excuses for not presenting for acceptance, see s. 41 (2). 

According to English law the holder is under no obligation to 
resort to the case of need, if such there be; but if he does so, and 
obtains an acceptance for honour, his right of recourse against the 
drawer and indorsers is suspended. The effect of this suspension on 
the Statute of Limitations has not been considered. 

The immediate right of recourse arising on non-acceptance is an 
exceptional right, 20 and until recently was peculiar to the English 
and American law. 21 Under most of the continental codes the holder 
can only protest the bill for non-acceptance, and demand security 
from the drawer and indorsers. 22 The effect of this conflict of laws 
does not appear to have been judicially considered. 

A bill which has been dishonoured by non-aeeeptance may sub- 
sequently be accepted (see s. 18 (2) and (8) ). It seems clear that the 
holder has an option to allow the bill to be accepted or not. 

On non-acceptance the holder has an immediate “ right of 
recourse ”, that is, ** resort ”, to the drawer and indorsers; but no 
right of “ action ” arises until he has performed the conditions pre- 
cedent by giving notice of dishonour, and protesting, when necessary. 


17 See b, 66 (acceptance lor honour). 

18 Cf. New York Negotiable Instruments Law, 846—248. , 

w It baa been held in the United States that an agent for collection has pnma facte 

no authority to take a qualified acceptance: Walker v. ffeto York State -Bank, 
9N.I Bep. 682. 

=« Cf. Dunn v. O'Keeffe (1816), 5 M. & 8 at p. 289; 106 B. E. 

Whitehead v. Walker (1848), 9 M. & W, at p. 616; 162 ffi. E.j Watson t. Tarpley 
(1866), 20 Hqw. at p. 619, Sup. Ct. U. S. 

** Breath Code, Aits. 119, 180. 
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As a general rule, the holder’s cause of action is not complete until 
notice of dishonour has been received by the party sought to be 
charged.' 41 

Duties as to qualified acceptances. 

44. (1) The holder of a bill may refuse to take a qualified 
acceptance, and if he does not obtain an unqualified accept- 
ance may treat the bill as dishonoured by non-acceptance. 

(2) Where a qualified acceptance is taken, and the 
drawer or an indorser has not expressly or impliedly 
authorised the holder to take a qualified acceptance, or does 
not subsequently assent thereto, such drawer or indorser is 
discharged from his liability on the bill. 

The provisions of this sub-section do not apply to a partial 
acceptance, whereof due notice 24 has been given. Where 
a foreign bill has been accepted as to part, it must be pro- 
tested as to the balance. 

(8) When the drawer or indorser of a bill receives notice 
of a qualified acceptance, and does not within a reasonable 
time express his dissent to the holder he shall be deemed 
to have assented thereto. 15 

Pot qualified acceptances, see s. 19. According to the continental 
codes, it seems that the holder cannot refuse a partial aeceptanee. ak 
He can only protest for the balance. 

In some trades, such as the East Indian, the practice of accepting 
against delivery of bills of lading is so common that an authority to 
take such an acceptance might, perhaps, be implied.* 7 Sometimes, 
too, the terms of a documentary bill or credit might be such as 
impliedly to authorise it. 

If the holder takes a qualified acceptance he should give notice, 
not of dishonour, but of the qualification to prior parties. 88 

Sub-s, 8 settles a doubtful point in favour of the holder. 2 * 


CaHrique y. Bernabo (1844), 6 Q. B, 498 ; 115 E. R, ; cf. p. 150. 

Cf. Sabos v. Abitbol (1818), 4 M. & 8. at p. 466; 108 E. R, 
a* Cf. New York Negotiable Instruments Law, § 930, which, however, omits the 
second paragraph of suh-s. (2). 

** French Coda, Art. 134; German Exchange Law, Art. 22. 

Sea the form of acceptance in But p. Brett (1871), L, R. 8 Ch. App. 888. 

** Of. Bmtitwk v. Berrien (1805), 6 East 199 ; 102 E. R. 

** See subject discussed in Be m v. Young (1820), 2 BUgh. 891; 4 E. R., H. L. 
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Presentment for payment. 

4 5 . Subject to the provisions of this Act a bill must 
be duly presented for payment. If it be not so presented 
the drawer and indorsers shall be discharged. 

By presentment lor payment a holder does not thereby warrant 
the genuineness of the bill.’ 1 

A drawer or indorser who is discharged from his liability on the bill, 
it seems, is also discharged from his liability on the consideration 
therefor.’ 2 

The rules applicable to the drawer or indorser of a bill apply equally 
to the indorser of a note J ’ or cheque, but they do not apply to the 
maker of a note, who is sometimes called the drawer; and they are 

modified as to time as regards the drawer of a cheque : s. 74 . 

According to French Code, Art. 101, a bill must be presented for 
payment on the day it falls due, but it seems no penalty follows 

the omission to present, provided the bill be duly protested on the 

following day : Nouguier, § 1070 . Practically, then, protest is sub- 
stituted for presentment for payment. Again, a distinction is drawn 
between the drawer and the indorsers. Omission duly to protest 
discharges the indorsers, but the drawer is not discharged unless he 
shows affirmatively that the drawee or acceptor had funds to meet 
the bill. 34 

Rules. 

A bill is duly presented for payment which is presented 
in accordance with the following rules : — 

At what time. 

(1) Where the bill is not payable on demand, present- 
ment must be made on the day it falls due. 3 ’ 


,0 See 8. 46 for excuses for non-presentment and delay, and s. 39 (4) for the special 
ease of an unaccepted domiciled bill coming forward late. 

51 East India v. Tritton (1824), 8 B, 4 C. at p. 289; Guaranty Trust Co. of N, Y.v, 
Hannan 4 Co., [1918] 2 K. B. at pp. 681 and 682; Greenwood v. Martins Bank , 
Ltd., [1988] A. C. 51. Cf. Gowers v. Lloyds, etc., [1988] 1 A. R. R. 766, C. A., 
ana p. 174. 

Peacock v, Purssell (1868), 32 L. J. C, P. 266. This would seem very doubtful 
unless the drawer oi indorser bos suffered damage by tbe delay (see p, 182 and 
p. 318). 

m Of. Gibb v. Mather (1832), 2 Or. & J. at pp. 262, 263; 149 E. R„ Ex, Ch. 
a* French Code, Aits, 117 and 170; Nougmer, § § 1147—1166, 
a ® As to calculating the duo date, see s. 14. The provision is declaratory: Philpot 
V. Briant (1828) , 4 Bing, at p. 720 ; 180 E. R. ; New York Negotiable Instruments 
Law, § 181; French Code, Art. 181; see, e.g., Wiffen v. Boberts (1795), 1 Esp. 
262; 170 E. R,, second day of grace; Prideaw v. Collier (1817), 2 Stark, 58; 
171 E. R., day after maturity. 
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(2) Where the bill is payable on demand, then, subject 
to the provisions of this Act, presentment must be 
made within a reasonable time after its issue in 
order to render the drawer liable, and within a 
reasonable time after its indorsement, in order to 
render the indorser liable. ,k 

In determining what is a reasonable time, regard shall be 
had to the nature of the bill, the usage of trade 
with regard to similar bills, and the facts of the 
particular case. 

As to -when a bill is in legal effect payable on demand, see s. 10. 
This provision is modified by s. 74, as regards the drawer of a cheque. 
Compare s. 40, as to presentment for acceptance of bill payable after 
sight. Under the continental codes bills payable at sight must be 
presented for payment within the like fixed limits of time that bills 
payable after sight must be presented for acceptance. 37 As to notes, 
see s. 86. 

Presentment for payment. 

(3) Presentment must be made by the holder or by some 
person authorised to receive payment on his behalf 
at a reasonable hour on a business day, at the proper 
place as hereinafter defined, either to the person 
designated by the bill as payer, or to some person 
authorised to pay or refuse payment on his behalf 
if with the exercise of reasonable diligence such 
person can there be found. 38 

By whom. — The acceptor^ obligation is to pay the holder — that is, 
the person who can give a good discharge for the bill. 8 ’ As to 
presentment through the post office, see sub-s. 8. The person who 
presents a bill for payment must exhibit the bill and be ready and 

ss Of. Movie v. Brown (1888), 4 Bing. N. C. 266) 182 E. B., as to a cheque cashed 
tot the hewer; and of. New York Negotiable Instruments Law, § 181, and notes 
in Crawford’s edition. The second clause of the snb-s. is confined to bills of 
exchange, 

w Wrench Code, Art* 160; German Exchange Ii&w, Art. 81. 

38 Of. New York Negotiable Instruments paw, § 182, 

** See a. 89, and cf. Walker v. Macdonald (1848), 2 Excb. at p. S82; 184 E, K.; 
Gale v. Jeteop (1864), 10 New Tork B, at p. 100, 
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willing to deliver it up on receiving payment. 10 He does not guaran- 
tee its authenticity.' 11 

If the bill be lost, a copy should be presented and an indemnity 
tendered ; but qu. as to the sufficiency of this. A protest, it seems, 
can be made on a copy : s. 51 (8). The provision that the loss of a 
bill shall not be set up m an action if an indemnity be given hardly 
seems to meet the present case. As to the parts of a set, sec s. 71. 
As to non-business days, see s. 92. 

Day and hour . — The reasonableness of the hour must depend on 
whether the bill is payable at a place of business or at a private 
house. The payor is not bound to stay at his place of business after 
a reasonable hour. If a bill be payable at a bank, it must be presented 
within banking hours' 13 ; if at a trader's place of business, then within 
ordinary business hours 43 ; if at a private house, probably a present- 
ment up to bed-time would be sufficient.' 14 

In America presentments at 8 a.m. and 13 p.m. have been held 
unreasonable : Daniel, § 348. Before the Act, it was held that if a 
bill was presented at an unreasonable hour, but payment was refused 
on some other ground, the presentment was good. 1 ’ The same rule 
may still be applicable : see note, p. 146. 

To whom. — Speaking generally, it is the duty of the payor to have 
the money ready on the appointed day at the appointed place, and 
if the holder after the exercise of reasonable diligence cannot find any 
such person there, he has done all that is required of him 14 : see 
sub-s. 5. 

Duties of Agent . — A collecting agent is, of course, liable to his 
principal if he does not use due diligence in presenting a bill for 
payment and take the proper proceedings on dishonour. 47 The 


*« S. 52 (4); of. Griffin v. Weatherby (1868), L. E. 8 Q. B. at pp. 760, 701. 

11 Guaranty Trust Co. of New York v. Hannay (1918), 28 Com. Cas. at p. 402, 
C. A.; [1918] 2 K. B. 628, 682, C. A. See p. 141. 

4* Elford v. Teed (1818), 1 M. & S. 28; 105 33. E.; Parker v. Gordon (1806), 7 
East 385) of. Whitaker v. Bank of England (1885), 1 C. M. t E. 760*, 149 B. R. 
As to what are banking horns for payment of a cheque, see Baines v. National 
Provincial Bank (1927), 98 L. J. K. B. 801. 

4® Cf. Allen v. Edmundson (1848), 2 Exch. at p. 723 i 154 E. R. ; Morgan y. Davison 
(1815), 1 Stark. 114; 171 E. B. (time 6.30 p.m.); Bo relay v. Bailey (1810). 2 
Camp. 527; 170 33. E. (time 8 p.ra.). Have net business hours changed since 
then? _ . 

44 Tnggs y . Neuwham (1825), 10 Moore 249; 14 E. R. (time 8 p.m.); Wilkins v. 

Jadis (1881), 2 B. * Ad. 188; 109 E. E. „ ,, ,, 

4« Henry v. Lee (1820), a Ghitty 124; Garnett v. Woodcock (1817). 6 M. & S. 44; 
106 E. E. 

4® De Bergareohe v. Pillin (1826), S Bing. 476; 180 E. B.; Wtfmot v. Williams 
(1844), TI. 4 Gr. 1017; 185 E. R.; cf. Butterworth y. Le Despenaer (1814), 
8 M. k S. 160; 105 E. R.; Startup v. Macdonald (1843), 6 M, t Gr. at p. 624, 

« Cf. Lubboek v. Tribe (1888), 8M.4W. at p. 021; 160 E. R.; Lytaghi y. Bryant 
(1850), 19 E. J, C. V. at p. 160, Mattie, J.; and see Decerill v. Btimtrfi 0-878), 
L* H, 8 a F. 47fi (measure of damage); Paget on Banking, 4th eeL» p, 990. 
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same rule applies to a pledgee or person holding a bill as collateral 
security . 18 An agent is, as a rule, responsible for the default of a 
sub-agent whom he employs ; but in some of the American States an 
exception is admitted when the sub-agent is a notary, on the ground 
that he is a public officer . 10 

At what place. 

(4) A hill is presented at the proper place : — 

(a) Where a place of payment is specified in the bill 

and the bill is there presented. 

The place of payment may be specified either by the drawer , 80 or 
by the acceptor .’ 1 If alternative places of payment arc specified, 
presentment at either place is sufficient.’- 

(b) Where no place of payment is specified, but the 

address of the drawee or acceptor is given in the 
bill, and the bill is there presented.” 

(c) Where no place of payment is specified, and 

no address given, and the bill is presented at 
the drawee’s or acceptor’s place of business, if 
known, and if not, at his ordinary residence if 
known.” 

(d) In any other case, if presented to the drawee or 

acceptor wherever he can be found, or if pre- 
sented at his last known place of business or 
residence. 5 ’ 

(5) Where a bill is presented at the proper place, and 

after the exercise of reasonable diligence no person 
authorised to pay or refuse payment can be found 

*» Peaeoel t v. Purnell U868), 82 L J. G. P. 266. 

Daniel, § 848, Partona, p. 480; cf. Paget, 2nd ed., p 288. 

Gibb v Mather (1882), 2 Cx. & J. 254 ; 149 E. R. ; Bank Polski v. K. J. Muldet 
i Go,, [1942J 1 K. B. 497; Walker v. Stetson (1869), 2 Ainer. R. 406; German 
Exchange Law, Art. 42. 

« Saul v. Pones (1858), 28 L. J. Q. B. 37. 

** Beeohinq v. Goit'or (I816j, Holt N. P, C. 818; 171 E. R.; cf. Pollard v. Merries 
(1803), 3 B. & P. 386; 127 E, R. 

** See Hina v. Allelv (1888), 1 N. & If. 4S8 j Buxton v. Jones (1840), 1 M. & Gx 83, 
183 E R. 

** See Shiel v. Britt (1823), 18 Maas. 412; Meyer v, Htbsker (1872), 47 New Toik 
R. at p. 270; Grosie v. Smith (1813), 1 M, t 3. at p, 664. 

** See King y. Crowell (1878), 14 Axner. R. 660 j New York Negotiable Instruments 
Raw, § 183. 
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there, no further presentment to the drawee or 
acceptor is required. 

Illustrations 

1 A bill is accepted Payable at 1, Duke Street, London ” The acceptoi dies 
I’lesentmenl at 1 Duke Stieet is sufficient, without making search for the acceptoi ’s 
executor.® 6 

2 'I'he acceptor oi a bill accepts it payable at hia banker's The bill must be 
piesented at the bank A presentment to the acceptor pcisonally is insufficient 17 

3 A bill is addressed to Mi B, Duke Stieet, London H accepts it gonciall-y 
The bill is presented at 1 Duke Street, and the house is iound shut up This is 
sufficient ,s 

1 A bill is addressed to Mi B, 1, Duke Stieet, London" 11 acceiits it 
geneially The lioldei takes the bill to l Duke Stieet, and inquires lot B A 
woman living in the house mioims him that B has left This is sufficient 

5 A hill is accepted payable at a bank When the bill matuieB the bank is the 
holder of the bill, hnt the acceptor has no assets there This is sufficient No pei 
aonal demand on the acceptoi is necessary 6<1 

6 A bill is accepted payable at a bank. It the bill is piesentcd to a cleik or agent 
of the bank at the Charing House, that is a presentment to the hank and bufbuent. cl 

Clearing House. — As to the practice of the Clearing House, see 
The Bankers’ Clearing Ilou&e, by P. W. Matthews. The amount 
represented by bills and cheques cleared in 1926 was nearly forty 
thousand millions (£89,825,054,000). 

Two or more drawees. 

(6) Where a bill is drawn upon or accepted by two or more 
persons who arc not partners, and no place of pay- 
ment is specified, presentment must be made to 
them all. 

This is probably declaratory , 63 but the point was not clear. Of 
course, if one pays, or in refusing payment acts as the agent of the 
others, that is enough. 


’* Phtlpot v. Bnant (18271, 8 0. & P. 244; 172 E B.; of. Wilkins v Jadis (1831), 
2 B. 4s Ad. 188; 109 E. R. 

« Oibb v. Mather (1882), 2 Ct. & J 264; 149 E. B., Ex, Ch.; Saul v Jones (1868), 
28 L. J. Q B. 87. 

®« Hme v. Allelv (1833), 4 B. & Ad. 624 ; 110 E. R.; of Crone v. Smith (1813), 1 M. 
A 8. at p. 664; 105 E. R 

se Button v. Jones (1840), 1 M. & Or. 83; 188 E. B, 

60 Bailey v. Porter' (1846), 14 M & W. 44; 163 E. R 

61 Remolds v. Chetilc (1811), 2 Camp 696; 170 E. E ; Harris V. Parker (1883), 
6 Tyr 870. As lo the practice of the Clearing House and the distinction between 
London and country cheques, see Boidington v Schlencher (1883), 4 B, & Ad. 
762, 110 E, B ; London Clearing House Rules and Regulations, 1921; and Halt's 
Law of Banking, 8id ed., pp 360 et sag., citing Parr's Bank v, Ashby (1898), 
14 T L. E. 668; Journal of the Institute of Bankers (1927), vol. 48, p. 79. 

«i Union Bank v. Willu (1844), 49 Massachns. B, 604; see Cates v Beecher (1876), 
60 New York B. 618, as to ai. -partners; Bntt v Lawson (1878), 22 Hun B. 128, 
New York, as to joint and several note; New York Negotiable Instruments Law, 
6 138; of. a special provision as to partners and ex-partners m § 187. 

C.B.E. 30 
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Drawee or acceptor dead, 

(7) Where the drawee or acceptor of a bill is dead, and 

no place of payment is specified, presentment must 
be made to a personal representative, if such there 
be, and with the exercise of reasonable diligence 
he can be found. 

This is declaratory. 01 See s. 41 (2) (a) for presentment for accep- 
tance, where different considerations apply, and a different rule is 
accordingly laid down. 

Post office. 

(8) Where authorised by agreement or usage a present- 

ment through the post office is sufficient. 

This gives effect to a recognised practice in England and the United 
States/ 1 

Irregular presentment. — The sufficiency of a presentment depends 
on whether reasonable diligence has been exercised or not. In 
America the rule is the same as in England, though perhaps it is 
rather more laxly applied. See the authorities collected in the note 
to Berg v. Abbott /' In America it has been held that if the payor 
has a known residence a presentment to him in the street is insuffi- 
cient unless he waive the irregularity and refuse payment on some 
other ground/ 6 and further that where no place of payment is specified 
in a note all the parties may orally agree upon a place, and that a 
presentment there is sufficient to charge the indorser/ 7 If the payor 
cannot be found the question is whether due diligence has been used 
in an endeavour to find him and make presentment : see s. 46 (2). 
Most of the foreign codes contain explicit provisions as to what is to 
be done in that case/ 6 

Excuses for delay or non-presentment for payment. 

46. (1) Delay in making presentment for payment is 
excused when the delay is caused by circumstances beyond 
the control of the holder, and not imputable to his default, 

■i Williams on Executors, lOfcb ed. p. 1607; cf. Count v. Thompson (1849), 7 C. B. 

400; french Code, Art. 168; New York Negotiable Instruments Law, § 186. 

04 Bee Heuwood v. Pickering (1874), L. ft. 9 Q. B. 428, at p. 482; Prideaux v. 
Criddle 118691, L. R. 4 Q. B. at p. 461; Windham Bank v. Morton (1862), 22 
Connecticut R. 214; Paget on Banking, 2nd cd. p. 291. 

(1877). 24 Amer. R. 168. 

** kino v. Holmes (1849), 11 Pennsylv, R. 466, 

Meyer 7. Hihsher (1872), 47 New York B. 266. 

« See, e.g,, German Exchange Law, Art. 91; Netherlands Code, Art, 180, 
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misconduct, or negligence. When the cause of delay 
ceases to operate presentment must be made with reason- 
able diligence. b '’ 

iLLUblRAHONS 

1. l’ho holdei oi a bill dies suddenly just be lore it matures The < nrumstaneei 
may be such as to excuse delay. 70 Possibly also it he be so ill that he is unable to 
attend to business or give instructions. 

2. Bill drawn in England, payable in Leghorn At the time the bill ni.itmes 
Leghorn is besieged. The holder is not in Leghorn. This excuses delay 71 

3. Bill piesented for payment thiough the post (see s '15 (8)) It is sent ofl in 
time to leach the diawio on the day ol inability, but by mistake ot the post office 
is delayed some days. The delay is (probably) excused. 72 

4. Bill drown in England, payable in Pans. By a French moratory law, passed 
m consequence of war, the matunty of bills payable in Pans is postponed three 
months. The delay in making presentment is excused. 73 

The cases do not clearly distinguish between excuses for non- 
presentment and excuses for delay in presentment, but when the 
question is one of reasonable diligence the distinction is an important 
one 74 ; the criteria may be different. If presentment is delayed at 
the request of the drawer or indorser sought to he charged, the delay 
is presumably excused . 75 

Excuses for non-presentment for payment. 

(2) Presentment for payment is dispensed with, — 

(a) Where, after the exercise of reasonable diligence 

presentment, as required by this Act, cannot be 
effected. 

The fact that the holder has reason to believe that the 
bill will, on presentment, be dishonoured, does 
not dispense with the necessity for presentment. 

(b) Where the drawee is a fictitious person.™ 

Illustrations 

1. Bill drawn on B is accepted by an agent. At tbe time the bill matures B is 
abroad. This is no exouse, presentment should be mode to the agent. 77 


<•» Pothier, No. 144; Nouguier, §§ 1107, 1108; Story, § 327; cf. Rothschild v. Currie 
(1841), 1 Q. B. at p. 47; New York Negotiablo Instruments Law, 5 141. 

70 Williams on Executors, 10th ed. p. 1585, n. 
n Patience v. Townley (1805), 2 Smith 228. 

72 Windham Bank v. Morton (1852), 22 Connecticut R. 214; Pfei v. Heinrichsohofier 
(1877), 29 Amer. R. 501; cf. s. 49 (16). 

73 Rouqnette v. Overmann (1876), L. R. 10 Q. B. 525; Re Viancke and Rasen. 
[1918] 1 Ch. 470 (German Moratory Law). 

7(7 Cf, Allen v. Edmundson (1848), 2 Exch. at p. 724 (notice of dishonour). Of. 
p. 144. 

75 Lord Ward v. Osrford Ry. (1852), 2 De G, M. & G. 760 ; 42 E. R, 
ra Smith v. Bellamy (1817), 2 Stark, 923; 171 E. R.; New York Negotiable 
Instruments Law, § 142. 

77 Philips v, Astling (1809), 2 Taunt. 208j 127 E. R. 
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2 B makes a note “Payable at Guildfonl H has no lesuhnce theie The bill 
is presented at two banks, and then tioated as dishonoured This ib sufficient. 78 

3. The diawer of a bill oideis the acceptor not to pay it. The lioldei heals ot 
this Piesentment ih not dispensed with 78 

4. The acceptor of a bill mfoims the holder that he cannot, ot will not, pay it 
when due Presentment is not dispensed with. 80 

fi. The acceptor of a bill becomes bankiupt befoie it matuies. Piesentment is not 
excused. 87 

6. B mokes a note payable at ‘ 1, X Htieot, London”. Before it becomes due 
he becomes insolvent and absconds. 1’ieaentment at ] X Ktieet is not dispensed 
with. 8 - 1 

7. A bill diawn on a bank in Amstuidam was sent by post by the defendants 
fiom Yugoslavia to the plaintiff in England ft ai lived' on May 10, 1940, when 
Ainsteidom was o cmpicd by G<nmm aimed fonts invading Holland. Presentment 
for payment was excused by s. 46 (2) (a) and the portion was unaffected by assuming 
that even if presentment had been pliv-ucally possible it would have been illegal (as 
involving commensal mtcrcomsi with an alitn enemy) to piesent the cheque in 
Amsterdam 81 

Thjs sub-section is declaratory. 8 1 In some American states there 
is a tendency to dispense with the attempt to make presentment when 
it would be futile.” This tendency is of doubtful expediency, and 
finds no favour in England. Compare s. 45 (5) and s. 50 (2) and 
notes thereto. 

The fact that the drawee is a person not having capacity to 
contract does not excuse presentment for payment unless the case 
falls within the next clause, though it does excuse presentment for 
acceptance : see s. 41 (2). 

(c) As regards the drawer, where the drawee or 

acceptor is not bound, as between himself 
and the drawer, to accept or pay the bill, and 
the drawer has no reason to believe that the bill 
would be paid if presented . 88 

(d) As regards an indorser, where the bill was accepted 

or made for the accommodation of that indorser, 
and he has no reason to expect that the bill would 
be paid if presented . 87 

78 Hardy v. Woudioofe (1818), 2 Stark, 319; 371 E. E. 

78 Hill v. Heap (1823), D. & E, N. P. C. 67 ; of. Nicholson v. Gouthit (1796), 2 H. 
B). 609; 128 E. B. 

*® Baker v. Birch (1811), 3 Camp, 107 ; 170 E. E. ; Ex p. Bignold (1886), 1 Deac. 712. 
*i Esdaile y. Sotoerby (1809), 11 East, at p. 117; 108 E, E. ; Bowes v. Howe (1813), 
0 Taunt. 30, Ex. Ch. ; Potbier, No. 147. Aliter as to presentment for acceptance, 
see e. 41 (2), 

87 Band* v. Clarke (1849), 19 L. J. C, P. 84; Pierce v. Cate (1853), 66 Maesachus. 
IX. 190. 

»3 Cornelius v. Bangue Franco- Serbe, [1942] 1 K. B. 29. 

** Of. Pothier, Nos. 144—347; Re East of England Banking Co. (1868), L. B. 4 
Ch. at p. 18; New York Negotiable Inetmments Daw, § 142, 

8 * See, e.p., Poster v, /alien (1861), 24 New "York E. 28. 

** Of. New York Negotiable Instruments Law, § 189. 
w New York Negotiable Instrument* Law, § 140. 
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Illustrations 

1 Bill payable to diawer'i, otdei is accepted and mdoised to accommodate the 
diawer. The diawer discounts it, but doeB not provide the acceptin' with Hindu to 
meet it at matunty Piesentment is not necessary to charge the diawei, 88 but is 
necessary to charge the accommodation indorser. 80 

2. A cheque is drawn on the Union Bank, the drawei not having sufficient funds 
there to meet it, and having no leason to expect that it will be honoured Present 
ment is not necesuaiy to chotge the drawei. 00 


Compare s. 50 (2) (c) and (d), and notes thereto ; also Pothicr, 
No. 157. 


Waiver. 

(e) By waiver of presentment, express or implied.” 1 

Compare s. 50 (2) (b) as to notice oi dishonour. The waiver may 
be either before or after the time for presentment. As to express stipu- 
lation in the bill waiving presentment, see s. 16 (2). Waiver of notice 
of dishonour does not of itself include a waiver of presentment for 
payment. 92 German Exchange Law, Art. 42, provides that when the 
drawer or indorser inserts the term “ Protest waived ”, presentment 
for payment is not waived thereby, but it lies on such drawer or 
indorser to prove that the bill has not been duly presented. 

See further s. 51 (6) (b) as to protest of bill previously dishonoured 
by non-acceptance. 

Dishonour by non-payment. 

47. (1) A bill is dishonoured by non-payment (a) when 
it is duly presented for payment and payment is refused 
or cannot be obtained, or (b) when presentment is excused 
and the bill is overdue and unpaid. 

(2) Subject to the provisions of this Act/' when a bill 
is dishonoured by non-payment, an immediate right of 
recourse against the drawer and indorser aecrues to the 
holder. 


88 Terry v, Parker (1887), 6 A. & E. 602 ; 112 E. R. 

80 Saul v. Jones (1868), 28 L. J. Q. B, 87; of. Turner v Samson (1876), 2 Q B. D. 


28, 0. A. 

80 Wirlh v. Austin (1875), L. R. 10 0. P. 689 ; of. He Bothell, [1887] W. N. p. 17 
»i Mopley v. Dujresnc (1812), IS East 276; 104 E. R. ; at. Ex p. Bignold (1886), 
1 Deac. at p, 787; Sheldon v. Horton (1870), 48 New York R. 98; New York 
Negotiable Instruments Law, § 142, and cases cited in Crawford’s edition, 

88 Hill v. Heap (1823), D. & R. N. P. C. 67; 171 E, R. So held also in Louisiana, 
Wilkins v. Dawes (1862), 20 La. An. 688; aliter, in New York, Oaddington v. 
Davis (1848), 1 New York R. 187. 

«s geo sb. 66—68 (acceptance and payment for honour). 
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Illustration 

An accepted bill is piescnted for payment and dishonoured. The holder can at 
once give notice of dishonour to the diawer and indorsers, but he cannot commence 
an action against the acceptor till the next day. 81 

This is declaratory. 0 -’ As a general rule the holder’s right of 
action against a drawer or indorser dates from the time when notice 
of dishonour is or ought to be received, and not from the time when 
it is sent 06 ; and in any case there is right of action till the day after 
dishonour. The right of recourse must be distinguished from the 
right of action. 07 


Presentment jor Payment to Charge Stranger to Bill. 

Presentment to charge stranger. — Presentment for payment is not 
generally a condition precedent to the liability of a person who has 
given a guarantee for the payment of a bill by the acceptor. 08 The 
reason is that presentment is not necessary to charge the acceptor 
or maker : s. 52 (1). If the drawer were the party guaranteed, or, 
perhaps, if the acceptance were qualified, presentment would be 
necessary. 

A person who is not a party to a bill, but who is liable on the 
consideration for which it is given is, it seems, discharged by the 
holder’s omission to present it for payment. 09 The same diligence 
is not requisite in this case as is necessary to charge a party to the 
instrument. It is sufficient that the holder does what is reasonable 
to obtain payment. 1 

Notice of dishonour and effeot of non-notioe. 

48. Subject to the provisions of this Act, a when a bill 
has been dishonoured by non-acceptance or by non-pay- 


m Kennedy v. Thomas, [1894] 2 Q. B. 759, C. A. ; cf. Gelmini v. Moriggia, [1913] 
2 S. B. 549, at p. 562 (Statute of Limitations). The law in the United States 
appears to be the same. 

« Ex p. Moline (1812), 1 Hobs 303; Siggers v. Lewis (1834), 1 0. M. & R. 370; 

149 E. E.; New York Negotiable Iuatroments Law, §§ 143, 144. 

»» Castrique v. Berne bo (1844), 6 Q. B. 498; see note on Statute of Limitations, 
p. 295. (If. Castrique v. Bentabo, cited p. 140. 

Kennedy v. Thomas, [1894] 2 Q. B. 769, C. A. 

** Walton v. Mascall (1844), 13 M. k W. 452; 158 E. R. ; Nouguier, § 1192; cf. 
Hitchcock v. Humfroy (1843), 5 Id. & Gr. 659; 134 E. R. ; Black v. Ottoman 
Bank (1882), 15 lloore P. O. 472 , 484; 15 B, R. ; Garter v. White (1883), 26 
Cb. D. 666, C. A. 

** Andertcn. v. Beck (1812), 16 East 248", Hopkins v. Ware (J869), L. R. 4 Ex. 268; 
cf. Sttaker v. Graham (1839), 4 M. & W. 721; 160 E. R. (presentment for accept- 
ance). Qv. whether this is an absolute rule, or whether the defendant must show 
that he has been prejudiced by the omission. 

1 Sands v. Clarke (1849), 8 C. B. at p. 761; 187 B. B,, Maule, J.; Smith v. 
N. S. Wales Bank (1872), 8 Moore P. C. (n.s.) at pp. 461-468; 17 E. R. ; Mellish, 
h,J, Pee, e.g.. Raison v. Oliver (1847), 10 Q. B. V04, at p. 717; 116 E. R. 

K See s. 50 (excuses for mat-notice and delay}. 
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ment/ notice of dishonour must be given to the drawer 
and each indorser, and any drawer or indorser to whom such 
notice is not given is discharged 1 ; Provided that — 

(1) Where a bill is dishonoured by non-acceptance, and 
notice of dishonour is not given, the rights of a holder in 
due course 5 subsequent to the omission, shall not be 
prejudiced by the omission. 0 

(2) Where a bill is dishonoured by non-acceptance and 
due notice of dishonour is given, it shall not be necessary 
to give notice of a subsequent dishonour by non-payment 
unless the bill shall in the meantime have been accepted. 7 

Ilujbtbation 

A bill bearing indorsement is dishonoured, and the holder gives notice oi dishonour 
to the indorser but not to the drawer. lit the indorser in tarn Bends a notice of 
dishonour to the drawer, the holder can sne both indorser and drawer. If this be 
not done the holder can sue the indorser, but the indorser cannot sue the drawer. 8 

“ Notice of dishonour ” means notification of dishonour, i.e., 
formal notice." The fact that the drawer or indorser of a bill knows 
that it has been dishonoured does not dispense with the necessity of 
giving him notice of dishonour. 1 ® Pothier (No. 147), speaking of 
protests, lays down a similar rule : “ la raison est que les [ormaliUs 
dtablies par les lois pour donner h quelqu'un la connaissance de 
quelque [ait, ne se suppleent point, et ne s’accomplissent pas par 
6quipollen.ee ”. As regards notes and inland bills, notice of dishonour 
is the English substitute for protest. 11 As regards foreign bills notice 
of dishonour is supplementary to protest. J! Under the continental 
codes notice of protest must be given within fixed limits of time. 13 


•i Cf. SB. 43 and 47, defining dishonour by non-acceptance and non-payment. 

4 Berridg e v. Fitzgerald (1869), L. R. 4 Q. B, at p. 642. New York Negotiable 
Instruments Law, § 180. 

•i See s. 29, defining holder in due course. 

8 Rosaow v. Hardy (1810), 12 Bast 484; 104 B. R. ; Dunn v. O'Keeffe (1816), 6 M. 

S. 282; 106 E. R. Now York Negotiable Instruments Law, § 188. 

r New York Negotiable Instruments Law, § 187 ; Campbell v. French (1795), 6 

T, R. 200; 101 E. R, 

8 Cf. Bickford v. Ridge (1810), 2 Camp, at p. 588; 170 E. R. ; Mien v. Brown (1813), 
11 M. & W. 372; 152 E. R.; s. 49 (3), (4). 

9 Burgh v. Legge (1839), 6 M, & W. at p. 422; 16 L E. R., Aldcrson, B. ; Carter v. 
Flower (1847), 16 M. & W. at p. 749; 163 E. B,, Parke, B. ; cf. Be Fenwick, 
Stobart cf Co., [1902] 1 Ch. 607. 

10 Miers v. Brown (1848), 11 M. & W. 379; 162 E. K. ; East v. Smith (1847), 16 
L. J. Q. B. 292; cf. Caunt v. Thompson (1849), 18 L. J. C. P. 125. 

11 Salarte v. Palmer (1883), 7 Bing, at p. 833; 131 E, R. 

Etc p. Lowenthal (1874), L. R. 9 Ch, 591. The notice is not had because it does 
not state that t!he bill has been protested. , 

Cf. French Code, Arts. 166—170; German Exchange Law, Arts. 45—47. 
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Rules as to notioe of dishonour. 

49. Notice of dishonour in order to be valid and effectual 
must be given in accordance with the following rules 14 : — 

By whom to be given. 

(X) The notice must be given by or on behalf of 
the holder, or by or on behalf of an indorser who, 
at the time of giving it, is himself liable on the 
bill. 1 ' 

(2) Notice of dishonour may be given by an agent, either 
in his own name or in the name of any party 
entitled to give notice, whether that party be his 
principal or not. 10 


Illdbtbations 

1. A bill indorsed bj C and held by D is dishonoured. X, who was at ono time 
employed by the drawer to get the bill discounted, but is not in any way acting on 
D's bebaU, informs C that the bill has been dishonomed This is not sufficient; 
C is discharged. 17 

2. C is the first indorser of a dishonoured bill held by D D gives notice to C one 
day late. C, on the some day, gives notice to the drawer; thus, as it were, making 
up for the lost day. This notice ia ineffectual; for C, having been discharged by the 
holder’s delay, is a mere stranger. 1 ® 

3. A bill indorsed by C is held by D. D's attorney gives notice of dishonour to 
the drawer, but by mistake gives it in C’s name instead of D's. The notice is 
sufficient, provided C is liable to D, and has a right of lecourse against the drnwei. 10 

4. C, the mdoiser of a bill, holds it as agent for the indorsee. C presents it for 
payment, and it is dishonoured. Notice oi dishonour given by C m his own name 
is sufficient.- 1 # 

A party entitled to give notice may constitute the drawee or 
acceptor his agent for the purpose of giving notice of dishonour . 81 

Notice of dishonour may be given by the party entitled to give it, 
either personally, or by messenger or other agent , 81 or through the 

'•* The fifteen rules which follow aie declaratory, except that rules 6 and 6 some- 
what modify the stringency of the common law. Cf. Biokcrdike v. Bollman, 
1 Smith Lead. Cas. (11th ed.) and notes thereto. 

See Chapman v. Keane (1835), 91 U 198; U1 E. B.; Story, § 304; cf, 
Harmon Ftuscoe (1846), 15 M. & W. at pp. 384, 236; 153 E. B, ; cf. New York 
Negotiable Instruments Law, § 161. 

»» CL Harmon v, Ruicoe (1846), IB M. & W. at p. 235; 153 E. E.; New York 
Negotiable Instruments Law, § 162. 

17 Stewart v. Kennett (18091, 2 Camp. 177; 170 E, B. : cf. East v. Smith (1847), 
16 L. 3. Q. B, 292. 

»* Turner v. Leech (1821). 4 B. & Aid. 451; 106 E. K. 

Harrison v. Ruseoe (1846), 16 M. & W. 231; 163 E. R. 

*# Lysaght v, Bri/atif (1850), 19 L. J. C. P. 160. 

71 Rasher v. Kieran (1814), 4 Camp. 87; 171 B. R., as modified by Harrison v. 
Rusoae (18461, 15 M. A W. at p, 286; 163 E. B. ; cf. Bailey v. Bodenham (1864), 
88 L. 3, C. P. st p. 255, Erie, 3.; see Stanton v. Blossom (1817), 14 Maasachus. 
B. 116, where drawee had no authority, and notice was held bad. 

*4 Cf. Pearson v. Craffan (1805), 2 Smith 404, as to messenger's expenses. 
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post office. By sub-s. 15, when notice of dishonour is sent by post 
the sender is not prejudiced by the delay or default of the post office, 
but is deemed to have given due notice of dishonour.'* 4 It lies on the 
sender to prove that the letter containing the notice was duly 
addressed and posted. 3 ’ The sufficiency of the direction on the letter 
is a question of reasonable diligence. If the drawer or indorser has a 
place of business the notice should be addressed to him there; if he 
has not, then it should be addressed to him at his residence, and the 
party giving notice is bound to use reasonable diligence to discover 
such place of business or residence. 3 ' 1 When, however, the bill con- 
tains an address, it seems that such address is in any case sufficient 
to charge the party giving that address. 37 German Exchange Law, 
Art. 47, provides that when an indorser does not state his address 
notice may be sent to the indorser who precedes him. When a bill 
is presented for payment through the post office (see s. 45 (8) ), the 
drawee or acceptor is deemed to be the agent of the holder (and not 
of the drawer or previous indorsers) for the purpose of giving notice of 
dishonour. 38 If the holder does not promptly get an answer from the 
drawee, it would be prudent for him at once to give notice of dishonour 
himself. 

For whose benefit notice enures. 

(0) Where the notice is given by or on behalf of the 
holder, it enures for the benefit of all subsequent 
holders, and all prior indorsers who have a right 
of recourse against the party to whom it is given.”® 
(4) Where notice is given by or on behalf of an indorser 
entitled to give notice as hereinbefore provided/ 0 
it enures for the benefit of the holder and all 
indorsers subsequent to the party to whom notice 
is given/ 1 

Stoeken v. Collw (1841), 7 M & W. 515; 161 E. R. 

"* Woodcook v. Houldsworth (1840), 16 M. & W. 124; 168 E E. (delay); Mack ay 
v, Judkins (1858), 1 E. & P. 2(18; 175 E. E. (loss), Byles, J.; Benmek v. Ttghe 
(1800), 8 W. R. 801 (loss). 

Hairkes v. Saltei (1828), 4 Bing. 716; 182 E. R.; of. Skilbeck v, Garbett (1846), 
7 Q. B, 846; 116 E. E. 

80 Berridge v. Fitzgerald (I860), L. R, 4 Q. B. 630. 

81 Burmester v. Barron (1852), 17 Q. B. 828; 117 E. R. ; cf. Ex p. Baker (1877), 
4 Ch. D, at p. 790, C. A. 

ss Cf. Bailey v, Bodenham (1864), 83 L. J. C. P. at p. 255; Prideaux v. Griddle, 
h, R. 4 Q. B. at p. 461 ; Haywood v, Piekering (1874), L. R, 9 Q. B. 428. But of. 
f'lode v. Bayley (1843), 12 M. & W, 61 , eitsd p, 169. 

88 ides Stafford v. Gates (1820), 18 Johns. 827, New York; New York Negotiable 
Instruments Lew* § 163, 

30 See sub-s. (I) and Turner v. Leech (1821), 4 B. & Aid, 451; 108 E, B. 

« Chapman v. Keane (1885), 3 A. & E. 198; 111 E. R.; Lysaght v. Bryant (I860), 
19 Xj. J, C. P. 180; Streeter v. Fort Bank (1866), 84 New York R. 413; New York 
Negotiable Instruments Law, § 164. 
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in what manner to be given. 

(5) The notice may be given in writing or by personal 
communication, and may be given in any terms a * 
which sufficiently identify the bill,* 3 and intimate 
that the bill has been dishonoured by non-accept- 
ance or non-payment. 34 

Illustrations 

1. " l give notice that a bill, etc. (description), indorsed by you, lies at 1, X Street, 
dishonoured." Sufficient. 311 

2. The holder’s clerk wrote to an indorser that "B's acceptance due that day was 
unpaid, and requested his immediate attention to it ". Sufficient. 30 

8. “ Your draft which became due yesterday is unpaid. Unless the same is paid 
immediately, 1 shall take proceedings. Noting 6s.'* Sufficient. 37 

4. The following notice left at the drawer's counting-house by the holder's clerk: 
"B’s acceptance to A, £50, due Januaiy 1, is unpaid. Payment to D is requested 
before 4 p.m." Sufficient. 33 

5. “ D. Bank. I beg to intimate that B's acceptance to you due January 1 is 
still unpaid, and I have to lequest your immediate attention to the same.” No 
signature. Sufficient. 39 

6. Notice to drawer of bill accepted by B. " Yours and B'a note of hand h now 
due, and your attention to the same will oblige." Sufficient. 49 

This sub-section originally ended with the words “ and that the 
party to whom notice is given is held liable ”. These words were 
struck out in committee. Notices of dishonour are now construed 
very liberally. In 1884 the House of Lords, in Solarte v. Palmer, 11 
decided that the notice must inform the holder, either in terms ot 
by necessary implication, that the bill had been presented and dis- 
honoured. This inconvenient decision was frequently regretted, 12 and 
was eventually got rid of by considering it merely as a finding on 
the particular facts. 13 Since 1841 11 it does not appear that any 

33 Count v. Thompson (1840), 18 L. J. C. P. at p, 127; see also sub-s. (7) and 
note thereto. 

33 Shelton v. Braithwaite (1841), 1 I. 4 W. 486; 151 E, B. ; Oates v. Beecher 
(1876), 60 New York R, at p. 527. 

34 Eoerard v. Walton (1858), IE. it B. at p. 804; 118 E. R,, per Ld. Campbell; 
New York Negotiable Instruments Law, § 167. The notice need not expressly 
state that the bill has been presented and dishonouied ( Paul v. Joel (1859), 
28 L. J. Ex. 143), nor that it has been protested, if protest be necessary (Ex p. 
Lowentlial (1874), L. E. 9 Gh. 591). 

** King v. Biokley (1842), 2 Q. B. 419; 114 E. E. 

38 Bailey v. Porter (1845), 14 M, & W, 44; 158 B. E. (notice lost, and secondary 
evidence given of contents), 

37 Armstrong v. Christiani (1848), 5 C. B, 687; 136 E, B. ; Everaii v. Watson 
(1858), 1 E. Sc B. 801; 118 E. R, 

38 Paul v. Joel (1868), 27 L. J. Ex. 880; affirmed 11859), 28 L. J. Ex. 148. 

39 Maxwell v. Brain (1804), 10 L. T. 801. 

48 Bain v. Gregory (1866), 14 Xi, T. 601. 

47 (1834), 1 Bing. N. C. 194; 181 E. E. 

48 Bee, e.g., Eoerard v. Watson (1858), 1 E. & B. at p. 804. 

43 Paul V, Joel (1858), 27 Ii. J. Ex. at p. 884. 

** See Fume v. Shartrooi (1841), 2 Q. B. 888; 114 E. K., where the notice would 
now probably be sufficient. 
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written notice of dishonour has been held bad on the ground of 
insufficiency in form. 

Forms of notice of dishonour are given in the Appendix (p. 884). 

(6) The return of a dishonoured bill to the drawer or an 
indorser is, in point of form, deemed a sufficient 
notice of dishonour. 

This sub-section approves a common practice of collecting bankers 
which was previously of doubtful validity. 


Form. 

(7) A written notice need not be signed, 45 and an 
insufficient written notice may be supplemented 
and validated by verbal communication. 4 * A mis- 
description of the bill shall not vitiate the notice 
unless the party to whom the notice is given is in 
fact misled thereby. 47 


Illustrations 

1. A person henl by the holder goes to the bouse o£ the drawer, who it not a 
trader, and not finding the drawei, informs his wife that he has brought back the 
bill dishonoured. The wife says she will tell her husband. This may be sufficient.* 8 

2. The holder's clerk goes to the drawer and tells him that hib bill has been 
presented, and that the acceptor cannot pay it. The drawer replies that he will 
see the holder about it. This may be sufficient. 10 

3. A notary's clork takes the bill, with the notary’s ticket attached, to the drawer’s 
office, and shows it to a clerk there. The clerk looks at it, says the drawei is out 
and has left no orders. The notary then leaves the usual notice that the bill is due 
at hiB office. This may be sufficient. 00 

4. A notice to the diawer which describes the bill as payable at the S. Bank , 
when in fact it waB payable at the “ T. Bank ", 5X or which describes a bill of 
exohange as a note, 02 or which transposes the names of drawer and acceptor, 53 or 
which describes the acceptor by a wrong name, 54 may be sufficient. 


« Maxwell v. Brain (1864), 10 L. T. 301 ; but it must come from the right pci son 
(see sub-ss. (1) and (2)). _ _ _ . 

40 Houlditch v. Cauty (1888), 4 Bing. N. C. 411, at p. 419; 132 E. R. The sufficiency 
or insufficiency in such case is a question of fact ( ibid .); and see Metcalfe v. 
Richardson (1862), 11 0. B. 1011; 138 E. R., as to verbal notice. 

42 New York Negotiable Instruments Law, § 167, and cases in Crawford’s edition. 
48 Housego v. Cowne (1887), 2 M. & W. 848; 160 E. R. 

40 Metcalfe v. Richardson (1862), 11 C, B. 1011; 188 E. B. 

50 Viale v. Michael (1874), 80 L, T. 468. Eor further illustrations, see East y. 
Smith (1847), 16 L. J. Q. B. 292; Chard Fax (1849), 14 Q. B. 200; 117 E. R. ; 
Jennings v. Roberts (1866), 24 L. J. Q. B. 102. 

01 Bromage v. Vaughan (1846), 16 L. J. Q, B.10. 

52 Stockman v. Parr (1848), 11 M. & W. 809; 162 E. R.; Bam v. Gregory (1866), 
14 L. T. 601. 

52 Mellersh v. Rippen (3852), 7 Bxch. 678; 166 E. R. 

54 Barpham v. Child (1869), 1 P. U. 662; 176 B. R. 
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To whom notice of dishonour must he given. 

(8) Where notice of dishonour is required to be given 

to any person, it may be given either to the party 
himself, or to his agent in that behalf. 5 ’ 

ItLUSlBATIONS 

1. C is the tndoiber oi a bill which is dishonoured. Verbal notice given to lus 
solicitor is insufficient, 88 

2. X, who has authority to indoise lor C, radoists a bill in C's name Notice of 
dishonour given to X is (perhaps) sufficient. >* 

3. The diawtr of a bill is a non-tradet Verbal notice of diahoooui given to his 
wile at Ins house, m his absence, mav he sufficient. 58 

4 The indorser of a bill is a meiehant Notice of dishonour, verbal oi written, 
given to or left with a cleik at his counting-house is sufficient. 59 

6. C indorses a bill “ In need at Messrs X 1 Co " Notice ol dishonour given to 
X & Co. is insufficient to charge C. ao 

It is the duty of the drawer or indorser of a bill, if he be absent 
from his place of business or residence, to see that there is someone 
there to receive notice on his behalf. “ 

(9) Where the drawer or indorser is dead, and the party 

giving notice knows it, the notice must be given 
to a personal representative if such there be, and 
with the exercise of reasonable diligence he can be 
found. 

This is probably declaratory, though there was no English decision 
in point. It has been held in New York that notice sent to an indorser 
in ignorance of his death is sufficient . 82 The Act appears to affirm 
this view. 

(10) Where the drawer or indorser is bankrupt, notice 
may be given either to the party himself or to the 
trustee. 83 


85 New York Negotiable Instruments Law, § 168. 

■w Create v. Smith (IBIS) , 1 M. & S. at p, 664; 106 E. It. 

« Cf, Firth v. Thrush (1828), 8 B & C. at p. 391; 108 E. R. 

58 Hausego v. Cotone (1837), 2 M. & W. 848; 160 E R. ; of. Wharton v. Wright 
(1844), l C. & K. 586. 

58 Allen v, Edmundion (1948), 2 Exrb. at p. 724; 164 E. R.; VtaJe v. Michael (1874), 
30 L. T. 468. 

«o Ex p, Prange, re Leeds Bank (1866), L. R. 1 Eq. at p. 6. 

81 Cf. Allen v. Edmundson (1848), 2 Exeb. at p. 728 ; 154 E. R. 

Merchants Bank v. Birch (1817), 17 Johns. R. 24; cf. New York Negotiable 
Instruments Law, § 169, which reproduces sub-a, (9) and adds, “ If there be no 
personal lepresentatjve, notice may be Bent to the last residence or last place of 
business of the deceased ”. 

«* Cf, New York Negotiable Instruments Law, § 172, which is rather wider. See 
" bankrupt '* defined by s. 2. 
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(11) Where there are two or more drawers or indorsers 
who are not partners, notice must be given to each 
of them, unless one of them has authority to receive 
such notice for the others. 64 

II a bill drawn before dissolution of partnership is dishonoured 
after dissolution, notice to the continuing partner is sufficient to 
charge the retiring partner. 6 ’ 

Within what time notice of dishonour must be given. 

(12) The notice may be given as soon as the bill is dis- 
honoured," 0 and must be given within a reasonable 
time thereafter."’ 

In the absence of special circumstances,' 8 notice is not 
deemed to have been given within a reasonable 
time, unless — 

(a) where the person giving and the person to receive 

notice reside in the same place, the notice is given 
or sent off in time to reach the latter on the day 
after the dishonour of the bill 66 ; 

(b) where the person giving and the person to receive 

notice reside in different places, the notice is sent 
off on the day after the dishonour of the bill, if 
there be a post at a convenient hour on that day,’" 
and if there be no such post on that day then by 
the next post thereafter.” 

Reasonable time will, as heretofore, be a mixed question of law and 


«* Cf. New York Negotiable Instruments Law, §§ 170, 171. 

“ Qaldfarb v. Bartlett, [1920] X K. B. 689. 

06 Burbridge v. Manners (1812), 3 Camp. 198; 170 E. R.; H me v. Allely (1883), 4 B. 
Sc Ad. 624; 110 E. R. ; Kennedy v. Thomas, [1894] 2 Q. B. 769; 114 E. R. 

« Hmahfield v. Smith (I860), L. R. 1 C, P. at p. 361; New York Negotiable Instru- 
ments Law, §§ 178, 174, lay down rather a stricter rule, 

*>» See, e.g„ The Elmotlle (1904), P. 319 (bill drawn by master of ship and where- 
abouts of ship not known) As to a Jewish sacred festival, see Lmdo v. Unmorth 
(1811), 2 Camp. 601; 170 B. R. 

«* Smith v. Mvllett (1809), 2 Camp, 208; 170 B. R.; Hilton v. Fabrclaugh (1811), 
2 Camp. 682. 

™ Williams v, Smith (1819), 2 B. & Aid. at p. BOO; 106 E. B. 

71 Haiakes v. Salter (1808), 4 Bing. 716; 180 E. B. ; Garter r. Burley (1888), 9 
New Hamp. R. 668, at p. 570. 
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fact. 7 ' By s. 92, when the time allowed for doing any act is less than 
three days, non-business days are excluded. 71 

What is meant by “ place ” in this section ? Are Westminster and 
Marylebone, Bootle and Liverpool, Salford and Manchester, or Bristol 
and Bedminster different places ? Possibly place means a postal 
district; it may mean a parish; it seems unlikely that it means a rural 
or urban district as such, since place in the context of the section 
was used long before the Public Health Act, 1845. Of the many uses 
of the term set out in the Oxford Dictionary, the following definition 
seems the most appropriate here, — “ a portion of space in which 
people dwell together ; a general designation for a city, town, village, 
hamlet, etc.”. Robert Burton said “ all places are distant from 
Heaven alike ”, and Shakespeare has told us, “ All places that the eye 
of heaven visits are to a wise man ports and happy havens ”. It is 
probably idle to speculate what meaning the Courts may give to the 
word “ place ” in s. 49 (12), s. 51 (6), (7), and s. 67 (2); it is suggested 
that the context of s. 49 implies a postal district (rather than a com- 
mercial community), whilst that of s. 51 suggests a commercial com- 
munity or area served by a notary or district law society. It is to be 
notice that “ place ” is used obviously in two senses in sub-ss. (6) (a) 
and (b) and (7) (b). 

A person who gives notice to a remote party must give notice within 
the same limits of time that would suffice in the ease of an immediate 
party. 71 If the holder fails to give notice to a remote party in due 
time, he cannot rely on such a notice; but if he has given due notice 
to his immediate indorser, his rights may yet be saved by notice given 
by such indorser. 

Under French Code, Art. 165, the holder of a dishonoured bill must 
give notice of protest and commence proceedings within fifteen days 
of the date of protest, if the drawer or indorser sought to be charged 
live within five myriametres. Extra time is given for extra distance. 
Thus, under Art. 166, as modified by the law of May 8, 1802, when a 
bill is payable in England the holder has one month for giving notice 
of protest and commencing proceedings against a French drawer or 
indorser. The notice of protest and the summons (assignation en 
justice) are usually comprised in one document : Nouguier, § § 1088; 
1089. Under German Exchange Law, Art. 45, and several other con- 
tinental Codes, the holder must send off written notice of protest within 
two days after protest, 

n Hirschfiald v. Smith (1886), L. B. 1 G. V, at p. 351; c£. Gladmll v.. Turner (1870), 
Jj. B. 5 Er. at p. 81. 

Ta Of. Wright y. Shmeerose (1819), cited 8 B. & Aid. at p. 501; 108 E. R„ aa to 
notice received on s Sunday ; and Bank Holidays Act, 1871, s, 8, p. 841. 

71 Bence r. Tipper (1853), 38 L. J. C. P. 186; of, Hooguier, § 1096. 
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Agents. 

( 13 ) Where a bill when dishonoured is in the hands of an 
agent, he may either himself give notice to the 
party liable on the bill or he may give notice to his 
principal. If he give notice to his principal, 
he must do so within the same time as if he 
were the holder, and the principal upon receipt of 
such notice has himself the same time for giving 
notice as if the agent had been an independent 
holder. 7 ’ 


Illos ntAiioNs 

1. A bill payablo in London in indorsed in blank by the holdei , and depobited with 
a country banker for collection. The country banker's London agent presents it 
for payment and gives him due notice of its dishonour. The country banket on the 
day after the receipt of such notice gives notice to his customer, who m torn gives 
similar notice to his mdoiber. This indorsei has received due notice. 71 * 

2. C indorses a bill to the Liverpool branch of the D Bank. The Liverpool branch 
sends it to the Manchester branch, and the Manchester blanch indorses it to the 
bead office in London, who piesent it for payment. The head office sends notice 
of dishonour to the Manchester blanch, the Manchester branch sends notice to the 
Liverpool branch, who gives notice to C. Bach blanch as legards time is to be 
considered a distinct party.” 

8. X pays a bill supra protest for the honour of C, an indoiser, who resides at 
Bruges, and the same day posts the bill to C. C by letum of post sends the bill 
back to X, who at once gives notice of dishonour to the drawer. Although six days 
have elapsed since the dishonoui, the notice is m time, and X can sue the drawer. 7 * 

4. A bill bearing several indorsements is sent to a branch bank for collection. 
The branch bank foiwards it to a London bank, who on the day that it is dis- 
honoured, give notice by error to another branoh of the forwarding bank. Next day, 
notice ia sent to the right branch bank by •wire, and the subsequent notices of dis- 
honour are given in due time. The first indoiser of the bill cannot rely on the 
defence that the first notice of dishonour was out of time. 7 * 

Remote parties. 

(14) Where a party to a bill receives due notice of dis- 
honour, he has after the receipt of such notice the 
same period of time for giving notice to antecedent 
parties that the holder has after the dishonour. 


k New York Negotiable Instruments Law, § 165. 

7 » Bray v. Hadmn (1816), 5 M. & S. 68; 105 E. R.; of. Firth v. Thrush (1828), 
8 B. & C. 887; 108 E. R. 

77 diode v. Bayley (1843), 12 M. & W, 61; 152 E. R., approved Prince v. Oriental 
Bank (1878), 3 App. Cae, at p. 332, F. 0. 

7 * Goodall v. Palhill (1845), 14 L. I. C. P. 146. 

71 Fielding it Co. v. Cony, [1898] 1 Q. B. 268; 118 E. B,, C. A, 

*o See Wright v. Shatucross (1819), cited 2 B. & Aid. at p. 501; 106 B. R. (notice 
received on Sunday); and see p. 158, and New York Negotiable Instruments 
Law, § 178. 
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Miscarriage of post office. 

(15) Where a notice of dishonour is duly addressed and 
posted, the sender is deemed to have given due 
notice of dishonour, notwithstanding any mis- 
carriage by the post office. 81 

Excuses for delay in giving notioe of dishonour. 

50. (1) Delay in giving notice of dishonour is excused 
where the delay is caused by circumstances beyond the 
control of the party giving notice, and not imputable to 
his default, misconduct, or negligence. When the cause 
of delay ceases to operate the notice must be given with 
reasonable diligence. 811 


Illustration 

Bill drawn by master of ship on his indorsee is dishonoured on Saturday. The 
holder’s banker who presented the bill informs him of this on Monday. The holder 
takes till Thursday in making inquiries as to wheie the ship is, and then gives notice 
to the drawer by registered post. The notice is in time, and the delay caused by 
making mqniry is excused. 8 3 

Compare s. 46 (1) as to delay in presentment tor payment, and 
s. 51 (9) as to delay in protest. U an indorser gives a wrong address, 
delay caused by his so doing would be excused®*; and if the holder 
does not know an indorser’s address, delay occasioned by making 
inquiries would he excused 83 ; so, too, by s. 49 (15), delay caused by 
the default of the post office is excused. 

This subsection, which is declaratory,®® is an obvious deduction from 
the general rule that notice of dishonour must be given within a 
reasonable time. The old system of pleading recognised the distinc- 
tion between excuses for delay and excuses for non-notice. 87 When 
the delay is caused by the negligence of the party to whom notice is 
sent, it is conceived that, though that party is liable, he himself is 
out of time and cannot give an effectual notice to antecedent parties.®* 
As to notice to indorser who has indorsed a bill when overdue, see 
note to s, 10 (2). 

81 See note to eub-s. (2), and of. New York Negotiable Instruments Law, $ 177, 

83 See Firth v. Thrush (1828), 8 B. & C. 387; 108 B. B.; Gladwell v, Turner (1870), 
Li. B. 5 ‘Ex. at p. 61 r and the notice must be given before action (Studdy v. Beeslu 
(1889), 60 L. T. 647, 0. A.); cf. New York Negotiable Instruments Law, § 184. 

88 The Blmville (1904), P. 319. 

88 Hewitt v. Thompson (1886), 1 M. is Bob. 541; 174 E. B.; Berridge v. Fitzgerald 
(1869), L. E. 4 Q. B. 680. 

83 Baldwin v. Richardson (1828), 1 B. & C. 246; 107 E. B. 

88 StMddy v. Beesty (1889), 60 L. T. 647; (1889] W, N, p, 14, C. A. 

87 Alien v. Bdmmison (1848), 8 Exch. at p. 728 ; 164 B. R. 

88 Cf. Shelton v. Braithwoite (1841), 8 W. & W. at pp. 264, 266; 151 E, R, 
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When notice of dishonour dispensed with. 

(2) Notice of dishonour is dispensed with 80 — 

(a) When, after the exercise of reasonable diligence, 
notice as required by this Act cannot be given 
to or does not reach the drawer or indorser sought 
to be charged : 

Illustrations 

1. Tlie holder of a dishonoured bill goes to the drawer's place of business during 
business hours to give him notice of dishonour. He finds the place shut, and no 
one there of whom to make inquiries. ThU may excuse notice. 00 

2. The holder ol a bill duly addresses and posts a notice of dishonour. It is lost 
in the post. The drawer or indorser to whom it was sent » not discharged. 01 

3. The holder of a dishonoured bill does not know the indoiser’s addiess. He 
makes some inquiry, but does not take the steps he reasonably might have done, 08 
The indorser is discharged. 03 

4. A bill is accidentally destroyed before maturity. The holder gives notice of the 
fact to the drawer. At maturity the holder cannot obtain payment. He must give 
notice of dishonour to the drawer. 01 

5. Aotion by indorsee Bgainst drawer. Although the drawer could not be found at 
the address given, he was subsequently found at another address. Delay in giving 
notice of dishonour is excused but not the omission to give it when his address was 
found. 03 

The fact that the drawer or indorser sought to be charged had reason 
to believe that the bill would, on presentment, be dishonoured, does 
not dispense with the necessity for giving him notice of dishonour.* 0 
Thus, if the drawer or indorser of a bill knows that the acceptor is 
dead 07 or bankrupt, 90 notice must nevertheless be given; so, also, if 
the drawer or indorser be dead or bankrupt (s. 49 (9), (10) ). Reason- 
able diligence is a question of fact. 00 

(b) By waiver express or implied. Notice of dishonour 
may be waived before the time of giving notice has 
arrived, or after the omission to give due notice. 1 

80 Comparing this sub-a. with the corresponding provisions of a. 40 (2), it will be 
seen that notice of dishonour is dispensed with in several cases when presentment 
for payment is not. 

00 Allen v. Edmundson (1848), 2 Exch. at p. 728; 164 E. B. ; discussed Studdy v. 
Beesty (1889), 60 L. T. at p. 649, C. A. 

01 Maekay v. Judkina (1858), 1 I. 4 I. 208; 175 E. B., Byles, T. ; ef. s. 49 (15). 

03 Allen v. Edmundson (1848), 2 Exch. at p. 728; 154 E. B.; discussed Studdy v. 

Beesty (1889), 60 L. T. at p, 649, 0. A. 

08 Bevendge v, Burgis (1812), 8 Camp. 262; 170 E. B. 

01 Thackray v, Blaokett (1811), 8 Camp. 164; 170 E. B. 

00 Studdy v. Beesty (1889), 60 L. T. 647, G. A. 

08 Careto v. Duokworlh (1809), L. E. 4 Ex. atjp. 319. 

87 Gaunt v. Thompson (1849) , 18 L. J. C. 3?. 126 ; French Code, Art. 163 ; Pothier, 
No, 147. 

08 Esdaile v. Sowerby (1809), 11 East 114; 103 E. R.; cf. French Code, Art. 163. 

08 Bateman v. Joseph (1810), 2 Camp, at p. 462; 170 E. R,; cf. Berridge v, Fite- 
gerald (1869), L. E. 4 Q, B. at p. 843. 

1 Hew Tork Negotiable Instruments Daw, § 180. 

C»B»E» 


11 
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Illostrvhons 

1. The diawei o£ a bill tells the holdci before it w due that he has no fixed 
residence, and that he will call m a lew days to see if the acceptor has paid the bill 
This waives notice, 2 

2 The ditiwei oi a bill rnfoims the holdoi that it will not be paid on pieeentment 
This (piobably) waives notice 1 * * * 

3. The mdorsei of a bill leceivss no notice of diahononr Six weeks aftei the die 
hononi he meets the holdei and promises to pay the bill This is a waive! of notice 1 

4. The diawer of a bill indorses it to C, who indoises it to D On the day of 
dishonom, but beloie the fuel of dishonoui could be known, the diawer, knowing the 
acceptoi to be insolvent, sajo to C, “ I suppose I shall have to take up the bill It 
you will call with it in a tew days I will pay you " D gives no notice of dishonour 
either to C oi the drawer. T> cannot avail himself of the piomise to C, and sue 
the diawer ' 

5. The diawer of a hill mdoises it to C, who indorses it to I) Some time after 
the dishonoui, the diawer, who has loceivcd no notice, is informed by C that D, 
the holder, is going to sue him The diawei says he will pay if D will give him time 
Tins is evidence of waivei of notice 11 

0. Two companies have the same secietary A bill is diawn by one company on 
the othei, and is indorsed to C. The bill is dishonoured bv the acceptoiB, and no 
notice is given to the drawers. Theie is no waiver C cannot recovei on this bill, 
and the fact that the secretaiy knew that the bill was going to be dishonoured is 
immaterial. 7 

7. Bill dishonoured, and no notice given to mdorser. The mdoiBer makes a pay- 
ment on account undei the mistaken belief that she was a joint acceptor. This is 
not a waiver of notice. 8 * 

Waiver of notice of dishonour in favour of the holder enures for 
the benefit of parties prior to such holder as well as subsequent 
holders.® 

Waiver of notice of dishonour by an indorser does not affect parties 
prior to such indorser . 10 

An acknowledgment of liability must be made with full knowledge 
of the facts in order to operate as a waiver of notice of dishonour . 11 
Thus, a bill is refused payment at maturity. The indorser promises 
the holder to pay it, not knowing that it had been previously dis- 
honoured by non-acceptance. This is no waiver. Again, a waiver of 
notice of dishonour may not include a waiver of presentment for 
payment. 1 * 

2 Phipson V. Kellner (1815), 4 Camp. 285 j 171 E. R. ; cf. Burgh v. Legge (1839), 
6 M. & W. 418; 161 E. E 

3 Brett v. Lovett (1811), 18 East, at p. 214; 104 E. R. 
a Cordery v. Colville (1863), 82 L, J. C P. 210. 

» Picktn v, Graham (1838), 1 Cr, & M. 725 ; 149 E. R. 

8 Woo dk v. Dean (1882), 82 L. J, Q. B. 1. See further, Leoaan v. Kirkman (1859), 

0 JFur. (sr.4.) 17; Worth Stafford Loan Co. v. Wythiee (1801), 2 E. & E. 563; 

175 B. B.; Kilby v. Roohussen (1865), 18 C. B, Cs.s.) 857; 144 E. R.j Sheldon 

v. Horton (1870), 48 New York R. 98. 

7 Re Penteick, Stohart it Co., [1902) 1 Ch, 507; aliter, if it was the secretary’s 
duty to give notice, 

* SfcTaeieh v. Michael's Trustee », [19121 S. C. 425, Court of Session. 

« Robey v. Gilbert (1861), 80 L. J. Ex. i70, 

ib Turner v. Leech 0821), 4 B, 4 AW. 451; 106 E, R.; cf. New Yoik Negotiable 
Instruments Law, $ 161, as to construction of espress waivers. 

4i Qoodall v. Holley (1787), 1 T, R, 712; 99 E. R,; c! Pickin v Oraham (1888), 

1 Cr & M. at p. 729; 149 E. R. 

« Keith v. Burke (1885), 1 C. * B. 651. 
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Many of the cases fail to distinguish between admissions of liability, 
which are evidence of due notice having been received, and admissions 
of liability when due notice has not been given, and which therefore 
are evidence of waiver. The distinction is important. 13 In America 
it has been held that an oral waiver of notice may be revoked before 
the time for giving notice has expired. 14 

As to the insertion of an express stipulation in a bill waiving notice, 
see s. 16 (2). 

As regards drawer. 

(c) As regards the drawer in the following cases, namely — 

(1) where drawer and drawee are the same person, 14 

(2) where the drawee is a fictitious person, or a 
person not having capacity to contract, 10 (8) where 
the drawer is the person to whom the bill is pre- 
sented for payment,” (4) where the drawee or 
acceptor is as between himself and the drawer under 
no obligation to accept or pay the bill, 1 ’ (5) where 
the drawer has countermanded payment 19 : 

Illustrations 

1. Bill is made payable at the drawer's own house. PHma facie this is a bill 
accepted for the accommodation of the drawer. It is accepted and dishonoured. 
The drawer therefoie (prima facte ) is not entitled to notice. 20 

2, A bill is signed by the drawer in order to accommodate the acceptor. The 
drawer is entitled to notice. 3 1 


ta As to what is evidence of dne notice, see Taylor v. Jones (1809), 2 Camp. 100! 
Hicks v. Beaufort (1888), 4 Bing. N. C 229; 182 B. B.; Brownell v. Bonney 
(1841), 1 Q. B. 89; Curlew is v. Corfleld (1841), 1 Q. B. 814; Campbell v. Webster 
(1846), 10 L. J. 0. P. 4; Mills v. Gibson (1847), 16 L. J. C. P. 249; Jackson v. 
Collins (1848), 17 Ii. J, Q. B. 142; Bartholomew v. Hill (1832), 6 It. T. 706. 
As to what is not, Borradaile v. Lowe (1811), 4 Tannt. 98; 128 E. R. ; Bmithwaite 
v. Coleman (1838), 4 N, & M, 864; Bell v. Frankie (1842), 4 M. & G 446; 
184 B. B.j Holmes v. Starnes (I860), 8 0. 4 K. 19; 170 E, B. 

14 Second Nat. Bank v. Maguire (1877), 81 Amer. E. 689. 

18 See “ person " defined by a. 2, and see s. 6 (3), Qu. as to ease of two firms 
having a common partner, see Net o York Contracting Go. v. Selma Savings Bank 
(1874), 23 Amer. E. 662. 

i* Bee Leach v Hewitt (1818), 4 Tannt. 781; 128 E. R.; Smth v. Bellamy (1817), 
2 Stark, 228; 171 E B.; and s. 6 (2). 

See " person " defined by s. 2, and see e. 6 (2). Qu. as to the case of two firms 
having a partner m common, see New York Contracting Co. v. Selma Savings 
Bank (1874), 28 Amer. B. 502. See further. Gaunt v. Thompson (1849) , 18 3D. J. 
0. P. 126. 

u See Btakeriike v. Bollman (1786), 2 Smith L. C, (11th ed.), p, 102, and notes; 

Dickens v, Beal (1836), 10 Peters 072, Sup. Ct. N. S, 

10 Cf. New York Negotiable Inetruments law, § 186. 

20 Sharp v. Bailey (1829), 9 B. & G. 44; 109 B. B. ; of. Carter v. Flower (1847), 
18 «M. * W. 748. 
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8. A having the balance of £10 at his bankers, and having no authority to over- 
draw, diaws a cheque for £50 A is not entitled to notice. 22 

4. A bill is diawn and accepted to accommodate X, who is not a party to it, but 
who is to provide foi it The drawei is entitled to notice of dishonour, 23 

5. A, having a small balance m B's bands, draws on him for a larger sum. B 
aecepti , but fails to pay. A is perhaps entitled to notice 24 

6. A hill is drawn, accepted and indorsed by three peisons m order to laise money 
for their joint benefit. The diawei and indorser are entitled to notice. 23 

7. A supplies goods to B on sir months' credit, and then pioceeds to draw a bill 
on him payable two months aftei date. If B refuses to accept, A is not entitled 
to notice. 2 ® 

Prima facie the acceptor is, as between himself and the drawer, the 
person bound to pay it; but evidence is admissible to show that he is 
in reality a mere surety for the drawer, or some other party. 37 

As the clause originally stood, it ran, “ where the drawee or acceptor 
is, as between himself and the drawer, under no obligation to accept 
or pay the bill, and the drawer has no reason to expect that it will be 
honoured on presentment ”. These latter words were struck out in 
committee. Therefore, the cases in which, before the Act, notice was 
held necessary on this ground, must be reconsidered with reference 
to this amendment. 

As regards indorser. 

(d) As regards the indorser in the following cases, 
namely — (1) where the drawee is a fictitious person 
or a person not having capacity to contract, and the 
indorser was aware of the fact at the time he 
indorsed the bill, (2) where the indorser is the 
person to whom the bill is presented for payment, 
(8) where the bill was accepted or made for his 
accommodation.” 

lM.n6TKA.TION 

The indorser of a bill becomes the executor of the acceptor. It is presented to 
him and he dishonours it. He is not entitled to notice.** 

u Person ” is defined by s. 2; note the distinctions between this 
clause and the last. The clause as drafted ran, “ where the bill was 
accepted or made for his accommodation and he has no reason to 

** Carew v, Duckworth (XS69), L. R. 4 Ex. 818; cf. Wirth v, Austin (1876), L. R. 
10 0. P, 689. 

*» Lafitie v. Slatter (1880), 8 Bing. 682; 180 E. R. ; cf. Turner v. Samson (1876), 
2 Q. B. D. 23, C. A. 

** Thackray v. Blackett (1811), 8 Camp. 164. Qtt. since the Act, 

« Foster v Parker (1876), 2 C. P. D. 18; of. Maltass v. Sidle ( 1859 ), 28 Ii. J. 
G, P. 257. 

** Clatidge v. Dalton (1816), 4 M, & S, 226; 106 B. B, 

** Cook v. Lister (1868), 32 L. J. 0. P. at p. 187. 

** New York Negotiable Instruments Law, § 186. 
s* Gaunt v. Thompson (1849), 18 L. J. 0. P, 196. 
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expect that it will be honoured on presentment ”. The latter words 
were struck out in committee. 

When a bill is dishonoured which is void for want of being duly 
stamped, notice of dishonour need not be given, for the holder’s only 
remedy is in an action on the consideration, and not on the instrument 
itself. 30 


Notice to charge Acceptor, Maker , or Stranger 

Notioe to acceptor unnecessary — By s. 52 (8), the acceptor of a 
bill of exchange or maker of a note, is not in any case entitled to 
notice of dishonour. 31 

Guarantor. — A person who has given a guarantee for the payment 
of a bill by the acceptor is not entitled to notice of dishonour. 
Thus: — 

1. The indorser of a bill gives a bond to secure its payment. Want 
of notice of dishonour is no defence to an action on the bond, 33 

2. X gives a guarantee for the price of goods to be supplied to the 
acceptor of a bill. X is not entitled to notice of dishonour. 33 

8. X gives a guarantee for the price of goods to be supplied to the 
drawer of a bill. X is entitled to notice of dishonour, 31 since he did 
not guarantee the payment of the bill. 

4. X guarantees the payment of a note " if it be not duly honoured 
and paid ” by the maker. X is not entitled to notice of dishonour. 33 

5. A debtor gave his creditor a bill accepted by himself, but with 
the drawer’s name in blank. X as surety for the debt deposited 
certain stock certificates with the creditor as collateral security. The 
acceptor died insolvent, without the creditor having inserted any 
drawer’s name. The bill was never presented for payment, and no 
notice was given to X. Held, that X was not discharged. 30 Although 
interested in the bill he was not a party to it. 

In America the cases conflict. The balance of authority inclines to 
the view that notice of dishonour need not be given to a guarantor, 37 

It is prudent to give a guarantor some notice. 

Person liable on consideration,' — A person who is not a party to a 
bill, but who is liable on the consideration for which it is given, is 


*• Candy v. Marriott (1831), IB, i Ad. 696; 109 E. E. 

51 Cf, Rowe v. Tipper (1863), 22 L. 3, 0. P. at p, 137; Pearee v. Pemberthy (1812), 
8 Oamp. 261; 170 E. E, (maker of promissory note). 

8S Murray v. King (1821), 6 B. & Aid. 166; 106 E. E. 

»» Holbrow y. WMns (1822), IB. & 0. 10; 107 E. E. 

m Philips v. Aethng (1809), 2 Taunt. 206} 127 E. B.; of, Hitohooclc v. Hmfrey 
(1848), 0 M. & Gbr. at p. 664; 134 E. B, 

•• Walton v, Mascall (1844), 13 M, & W, 72; 168 E. B.; sea ibid- at p. 462, 

«• Carter r. White (1883), 26 Ch, D. 668, C. A. 

*r See, e.g,, Brown v. Curtis (1846), 2 New York B, 226; aontrq, Foote v, Brown 
(1841), 2 McClean 869. 
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(probably) entitled to notice of dishonour, if he is prejudiced by not 
getting notice. Thus: — 

1. X buys goods from D to be paid for “ by approved banker’s 
bill C, who is X’s broker, obtains a banker’s bill payable to his 
own order and indorses it to D. If the bill be dishonoured because 
it has not been promptly presented for acceptance, and the drawer 
has in the meantime failed, X (probably) is not liable for the price of 
the goods unless he receives notice of dishonour. 38 

2. C, the holder of a country bank note, transfers it to D, without 
indorsing it, in conditional payment for goods supplied by D. If 
the bank fails C is not liable for the price of the goods unless he 
received notice of dishonour. 30 

The two last cited cases justify the proposition that the same strict 
and technical notice of dishonour is not requisite to charge a person 
liable on the consideration as is requisite to charge a party liable on 
the bill. This is fair, for in the one case the liability is transferable, 
in the other it is not, and therefore all defences between the parties 
can be inquired into. A distinction might be drawn between persons 
liable on the consideration who have, and who have not, been holders 
of the bill. 40 

Noting inland bill. 

51. (1) Where an inland bill has been dishonoured it 
may, if the holder think fit, be noted for non-acceptance or 
non-payment, as the case may be ; but it shall not be neces- 
sary to note or protest any such bill in order to preserve 
the recourse against the drawer or indorser." 

w Noting ” means the minute made by a notary public on the bill 
at the time of its dishonour. The formal notarial certificate, or 
protest, attesting the dishonour of the bill is based upon the noting. 
See s. 98. 

<f Noting” consists of the notary’s initials, the date, the noting 
charges, and a mark referring to the notary’s register all written on 
the bill itself. The notarial registers bear certain letters upon them, 
and a corresponding letter is put upon the bill as a mark. A ticket 
or label is also attached to the bill on which is written the answer 

'* Smith v. Mercer (1867), L. R. 8 Ex. 01; contra, Stoinyard v. Bows (1810) , 
KM. & 8. 62; 105 E. R. (not cited). 

** Oamdge v. AlUnby (1827), 0 B, & 0. 878 ; 108 E, R. s Turner v. Stones (1848), 
1 D, Jt L. 122; Robson V. Oliver (1847), 10 Q. J3. 704; 116 E. R. (oases on 
country bank notes); of. s. 58. When a man takes a country bank note as 
payment for a debt, it may perhaps be inferred on very slight evidence that he 
has taken it as absolute, and not as conditional, payment. 

« Cf, Camidge v, AHtmby (1837), 6 U. 4s C, at p. 881} 108 E, R. 

*i Cf. Hew York negotiable Instruments Eaw, § 189. 
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given to the notary’s clerk who makes the notarial presentment, 
e.g., “ no orders ”, “ no advice ”, “ no effects ”, or “ office closed ”. 
Before sending out the bill the notary makes a full copy oi it in his 
register, subsequently adding the answer (if any) given.* J 

By s. 78 this provision applies to cheques, and by s. 89 to promissory 
notes. By s. 57 the expenses of noting can be recovered as liquidated 
damages. 

This Act attaches no legal consequences to noting an inland bill, 11 
except by making it a necessary preliminary to acceptance or pay- 
ment for honour : see ss. 65 and 07. For business purposes noting is 
usually taken as showing due presentment. For purposes of summary 
diligence in Scotland an inland bill must be protested as heretofore: 
s. 98. 


Protest of foreign bill. 

(2) Where a foreign "bill, appearing on the face of it to 
be such, has been dishonoured by non-acceptance it must be 
duly protested for non-acceptance, and where such a bill, 
which has not been previously dishonoured by non-accept- 
ance, is dishonoured by non-payment, it must be duly 
protested for non-payment. If it be not so pro- 
tested the drawer and indorsers are discharged. 11 Where 
a bill does not appear on the face of it to be a foreign bill, 
protest thereof in case of dishonour is unnecessary. 14 

“ Foreign bill ” is defined by s. 4. Protest of a foreign note 
is unnecessary for English purposes (s. 89 (4)), As to protest for 
purposes of summary diligence in Scotland, see note to s. 98. 
By s. 52 (3) protest is not necessary in order to charge the acceptor 
of a bill. 

The notice of dishonour is not bad because it omits to state that 
the bill has been protested,* 8 though it should state it. As to notice 
of protest under the foreign codes, see note to s. 49 (12). 

The protest of a bill in England does not prove due presentment,* 7 


4a Brooke’s Notary, 8th ed,, p, 86. The fee chaiged by London notaries outside the 
City varies according to distance (ibid. p. 407); and evidence betore Select Com- 
mittee on Bank Hobdays Bill, 1868, see at pp 51—53, 

43 Of. Gheamer v, Noyes (1815), 4 Camp. 129; 171 35, B. (noting or protest of bill 
in England no evidence of dne presentment); ef. Nye v. Macdonald (1870), L, B. 
8 P. C. 881, at p. 848 (notarial certificate of execution ot deed). 

« Gale v. Walsh (1798), 5 T. B, 289; 101 E. E.; cf. Whitehead v. Walker (1842), 
9M.4W, 506; 162 B. E. 

48 Cf. New York Negotiable Instruments Law, $ 260. 

43 Ejc p. Lomenthal (1874), L. B. 8 Ob. 591; and see p. 153. 

4 » Chesmer v, Noyes (1815), 4 Camp. 129; 171 35. R. 
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aliter, it seems, 'when the bill is protested abroad, for there it is 
a judicial act. 46 

For non-payment after non-acceptance. 

(8) A bill which has been protested for non-acceptance 
may be subsequently protested for non-payment/’ 1 

Protest in such case might be necessary for the purpose of charging 
a foreign drawer or indorser in his own country. A British Act can 
only lay down the law for the United Kingdom, though by the comity 
of nations the duties of the holder would generally be regarded as 
regulated by the law of the place where they are to be performed. 
It has already been pointed out (p. 189) that, under most of the con- 
tinental codes, no right of action arises on non-acceptance; the holder 
can demand security from antecedent parties, but he is bound to 
re-present the bill at maturity. 

Time of protest. 

(4) Subject to the provisions of this Act/ 0 when a bill is 
noted or protested [it may be noted on the day of its dis- 
honour, and must be noted not later than the next 
succeeding business day]. When a bill has been duly 
noted, the protest may be subsequently extended as of the 
date of the noting/ 1 

The provisions referred to are sub-s. (6) (a) and sub-s. (9). The 
provisions of this sub-section as to the extension of the protest are 
supplemented by s. 98. 

By s. 1 of the Bills of Exchange (Time of Noting) Act, 1917 (7 & 
8 Geo. 5, c. 48), p. 868, the words in square brackets were substituted 
for the words “ it must be noted on the day of its dishonour The 
Act was passed to relieve notaries who were in difficulties owing to 
the depletion of their staffs during the war; but the change was 
advocated before the war by the British delegates to The Hague 
Conferences on Negotiable Instruments. By French Code, Art. 162, 
a bill is to be protested for non-payment on the day after it is due. 
By German Exchange Law, Art. 41, a dishonoured bill may be pro- 
tested for non-payment on the day it is due, and it must not 
be protested later than the second day thereafter, The laws of 
different nations on the point are collected in Nouguier, § 1270, 

« Brain v. Fresco (1843), 11 M, & W. at p. 776 ; 152 E. R.; at. Poole v. Dicos (1885), 

X Ring. N. C, 649 ; ISO E. R. ; Daniel, 6th ed., 5 968. 

19 Raw York Negotiable Instruments Law, $ 96B. 

so See sub-s. (9) of this section. 

sl New York Negotiable Instruments Law, § 983. 
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Protest for better security. 

(5) Where the acceptor of a bill becomes bankrupt or 
insolvent or suspends payment before it matures, the holder 
may cause the bill to be protested for better security against 
the drawer and indorsers. 52 

Under some of the continental codes, when the acceptor fails during 
the currency of a bill, security can be demanded from the drawer and 
indorsers. 53 English law provides no such remedy, and the only effect 
of such a protest in England is that the bill may be accepted for 
honour. In France, if the acceptor fails, the bill may at once be 
treated as dishonoured and protested for non-payment. 14 As to 
inhibition and arrestment in Scotland when the acceptor is vergens 
ad inopiam, see Hamilton’s Bills of Exchange Act, p. 112. 

Place of protest. 

(6) A bill must be protested at the place where it 
is dishonoured : 55 

Provided that — 

(a) When a bill is presented through the post office, 

and returned by post dishonoured, it may be pro- 
tested at the place to which it is returned and on 
the day of its return if received during business 
hours, and if not received during business hours, 
then not later than the next business day. 

For a note on the meaning of “ place ”, see p. 158. 

This subsection was inserted in committee to protect a common 
practice of the Liverpool notaries with regard to bills drawn on 
cotton spinners in Lancashire. 

(b) When a bill drawn payable at the place of business 

or residence of some person other than the 
drawee, has been dishonoured by non-acceptance, 
it must be protested for non-payment at the 
place where it is expressed to be payable, and no 


« gee Brooke’s Notary, 8th ed., p. 98, and forms, p. 1V1; of. New York Negotiable 
Instruments Law, § 266, 

53 See, e.g., German Exchange Law, Art. 29; Netherlands Code, Arts. 177, 178. 

Breach Code, Art. 168; Nouguier, § 1377. 

35 Cf. Mitchell 7. Baring (1829), 10 B, & D. 4; 109 E. B, ; Brench Coda, Art. 178, 
and see s. 94 as to protest in places wheire there ie no notary available. Of. New 
York Negotiable Inatrnmente Law, § 204, whioh, however, omits proviso (a). 
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further presentment for payment to, or demand 
on, the drawee is necessary. 

This sub-section reproduces the effect of the repealed 2 & 8 Will. 4, 
c. 98. Suppose a hill is drawn on B in Liverpool, “ payable at 
the X Bank in London ”. It is dishonoured by non-acceptance. It 
is to be protested for non-payment m London without any further 
demand on B. Ordinarily the protest recites the demand on the 
acceptor or other person called on to pay. 

Requisites in form of protest. 

(7) A protest must contain a copy of the bill, and must 
be signed by the notary making it, and must specify — 

(a) The person at whose request the bill is protested : 

(b) The place and date of protest, the cause or reason for 

protesting the bill, the demand made, and the 
answer given, if any, or the fact that the drawee 
or acceptor could not be found. 55 

A protest ordinarily contains : (1) An exact copy of the bill. 
(2) A statement of the parties for whom and against whom the bill 
is protested. (8) The date of protesting and the place where protest 
is made. (4) A statement that acceptance or payment was demanded 
by the notary; the terms of the answer, if any; or a statement 
that no answer was given, or that the drawee or acceptor could 
not he found. (5) A reservation of rights against the parties liable. 
(6) The subscription and seal of the notary making the protest/ 7 
The protest must be stamped (see p. 864). A protest may be in 
duplicate or triplicate/ 8 Words requiring a protest to be under seal 
were struck out in committee. 

Notaries. — The protest must ordinarily be made by a notary public 
or other person authorised to act as such/ 9 but, by s. 94, when the 
services of a notary cannot be obtained at Ibe place where the bill is 
dishonoured, protest may be made by any respectable inhabitant in 
the presence of two witnesses. By the Public Notaries Act, 1883 
(8 & 4 Will. 4, c. 70), solicitors in the country may be authorised by 
the Master of Faculties to practise as notaries. As to the exercise of 

Of. New York Negotiable Instillments Law, § 261. 

57 See Brooke's Notary, 8th ed., p, 88, u. ; and for forma, see pp. 166—189; of. 

French Code, Art. 178} German Exchange Law, Art. 88. 
s> Brooke’s Notary, 8th ed,, p. 88, n. ; Qeratapulo v. Wielar (1861), 20 L. J. 0. P, 106, 
** Cf. German Exchange Law, Art. 87 ; French Code, Art. 178. Aa to the statue 

and functions of a notary, see Brooke's Office of a Notary, 8th ed.; for forms, 

see ibid, pp, 268 et sea., and for fees in London, 6th ed., p. 401; and see Laws 

of England, tat Notaries. 
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notarial functions by British diplomatic and consular officers abroad, 
see 52 & 53 Viet. c. 10, s. 6, as amended by 54 & 55 Viet. c. 50. 
In England the notarial presentment of the bill to the drawee or 
acceptor is almost always made by the notary’s clerk. 00 In America 
the validity of a protest founded on such a presentment has been 
doubted. 01 As to notaries in "Wales, see s. 87 of the Welsh Church 
Act, 1914 (4 & 5 Geo. 5, c. 91). 

Protest of lost bill or for non-delivery. 

(8) Where a bill is lost or destroyed, or is wrongly 
detained from the person entitled Lo hold it, protest may 
be made on a copy or written particulars thereof. 84 

Exouses for non-protest or delay. 

(9) Protest is dispensed with by any circumstance which 
would dispense with notice of dishonour. Delay in noting 
or protesting is excused when the delay is caused by cir- 
cumstances beyoijd the control of the holder, and not 
imputable to his default, misconduct, or negligence. 88 
When the cause of delay ceases to operate the bill must be 
noted or protested with reasonable diligence. 01 

See s. 50 as to excuses for non-notice and delay. Compare s. 46 
as to excuses for non-presentment and delay. See also s. 16 (2) as 
to indorsements waiving protest. Presumably this sub-section incor- 
porates also s. 48 (1), which excuses non-notice in the case of a bill 
dishonoured by non-aeceptancc ■which subsequently eomes into the 
hands of a holder in due course. 

Duties of holder as regards drawee or acceptor- 

58. (1) When a bill is accepted generally “ presentment 
for payment is not necessary in order to render the acceptor 
liable. 88 


6# Brooke's Notary, 8th ed., p. 86; and Thomson, p, 810, as to Scotland. 

01 See Parsons on Bills, p. 041; and cf. New York Negotiable Instillments Law, 
§ 262, and notes in Ciawford's edition. 

aa Portlier, No. 146; Brooke’s Notary, 8th ed., p. 89. See farther as to lost bills, 
ss. 09 and 70. The particulars can usually be obtained fiom the bill book, 
Cf. New fork Negotiable Instruments Law, § 268. 

03 Ledge v. Thane (1810), 12 Bast 171; 104 EJ B.; see, e.g., Campbell v. Webster 
(1846), 15 L, J. C. P. 4 (waiver) ; Rothiohtld v, Currie (1841), 1 Q, B. at p. 47 
(delay). 

84 New Pork Negotiable Instniments Law, $ 267. 

a! S. 19 distinguishes general and qualified acceptances, 

60 Battle PoUhi v. Mulder et Co [1941] B A. E. B. 847 (Tucker, J [1042] 1 
A. B, B. 896, C. A. i Rowe r. Young (1820), 2 Bligh H. L* at pp. 467, 468} 
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The justification for this subsection is that at common law the 
debtor, as a general rule, must seek out his creditor to pay him.* 7 The 
practical importance of the rule is that the acceptor cannot avail 
himself of any informality in the presentment. The holder would 
not be likely to bring an action without first applying for payment. 
If he did so, the Court presumably would make him pay the costs, 
and deprive him of interest. 08 Serjeant Manning, in a note to a case 
he reports, 09 suggests that if the holder (i.e., the creditor) were out 
of England during the whole of the day on which the bill matured, 
it might be necessary to prove a demand before the acceptor could 
be sued. 

By s. 89 this enactment applies mutatis mutandis to the maker 
of a note. 

Qualified acceptance. 

(2) When by the terms of a qualified acceptance present- 
ment for payment is required, the acceptor, in the absence 
of an express stipulation to that effect, is not discharged 
by the omission to present the bill for payment on the day 
that it matures. 70 


The acceptor may, by the terms of a qualified acceptance, make 
presentment for payment a condition precedent to his liability. 71 
Thus, if a bill be accepted “ Payable at the Union Bank only ”, the 
holder must present it for payment at that bank before he can sue 
the acceptor.” When a bill is accepted payable at a particular 
place and there only, the acceptor’s position is for many purposes 
analogous to that of the drawer of a cheque. 78 If, then, he could 


4 A. E. B., pei Bay lev, J, ; cf. Maltby v. Murrells ^1860), 5 H. & N. at p. 828; 
167 E. B. See also the old form of declaration against an acceptor or maker in 
Bullen and Leake's Precedents of Pleading, 3rd ed. 

** Cranky v. Hillary (1813), 2 M. & S. 120; 105 E. E. ; Walton v. Mascall (1844), 
18 JJ. & W. at p. 468 ; 158 B. B. (promissory note) ; cl, Bradford Old Bank r. 
Sutcliffe (1918), 24 Com. Gas. 31, at p. 37, distinguishing in this respect collateral 
from direct promises to pay. 

** Of. Macintosh v. Hay dan (1826), By. & M. at p. 868; 171 E. B., as to costs; 
Pierce v. Fothergill (1885), 2 Bing, N, C, 167) 180 E. B., as to interest; and 
of. s. 67 (8); and see Webster v, British Empire Assurance Co. (1880), 16 Oh. 
B, 189, per Cotton, hJ. 

« Wilmat v. Williams (1844), 7 M. & Or. at p. 1018; 186 E. B ; cf. Startup t. 

Macdonald (1848), 6 M. & Or. at p. 624; 184 E. R. 

*» Smith v. Vettut (1860), 80 L. J. 0. P. at p. 69 (conditional acceptance) ; see per 
Keating, J., at p. 60, as to acceptance to pay at a particular place; and see p. 46. 
Cf. New Tork Negotiable Instruments Law, § ISO. 

« S, 19; and Rove v. Yeung (1890), 2 Bligh H, L. 391; 4 E. R. 
rs Halstead v. Skelton (1848), 6 Q, B. at pp, 98, 94) 114 E, R. Ex. Oh. 

** Bishop v. Chiity (1742), 2 Stre. 1196; 98 E. B. j Ramchum Mulliok r, Luoh- 
vueemnd Radakissen 0854), 9 Moote P- 0. at p. 70; 14 E. R., per Parke, B, 
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show that he was damnified by the holder’s omission to present on 
the proper day, he would probably be discharged . 71 Apart from 
such damnification he is liable until the Statute of Limitations 
applies . 78 

By s. 87 (1), when a note is in the body of it made payable at a 
particular place, presentment is required to charge the maker; and, 
by s. 89 (2), the provisions of this subsection would apply to that case. 

No notioe or protest required. 

(8) In order to render the acceptor of a bill liable it is 
not necessary to protest it, or that notice of dishonour 
should be given to him. 

Thus, if B in Liverpool accepts a bill payable at a bank in London, 
and it is presented there and dishonoured, no notice of dishonour 
need be given to B. rtl The same rule applies to the maker of a note . 77 

Production of bill. 

(4) Where the holder of a bill presents it for payment, 
he shall exhibit the bill to the person from whom be 
demands payment, and when a bill is paid the holder shall 
forthwith deliver it up to the party paying it." 

“Holder” is defined by s. 2; for “payment”, see further s. 59. 
“ The person who demands payment of a bill ”, says Platt, B., “ must 
produce the bill, and offer to deliver it up on payment.” 70 “ The 
acceptor paying the bill ”, says Lord Tenterden, “ has a right to the 
possession of the instrument for his own security, and as his voucher 
and discharge pro tarvto in his account with the drawer.” 80 When 
a bill has been accepted payable at a bank, the practice is for the 
banker to return it to the acceptor the day after payment. 


74 Cf. Alexander v. Burchfield (1842), 7 M, & Gr, 1061; 186 E. R, (case of a cheque 
where hank failed); and New York Negotiable Instruments Law, § 180, and 
notes in Crawford's edition ; elite?, if the acceptance he general, Turner v. Hayden 
(1826), 4 B. & C. 1; 107 E. R. 

»« Smith v. Vertve (1860), 80 L. J. 0. P. 66. 

79 Treacher v. Hinton (1821), 4 B. & Aid. 413; 106 E. R.; cf. Eme v. Tipper (1868), 
22 L. J. 0. P. at p. 187. „ 

77 8. 89 (2), and Pears® y, Peniberthy (1812), 8 Camp. 281; 170 E. R. 

78 New York Negotiable Instruments Law, § 184, to same effect. 

79 Ramus v. Grace (1847), 1 Bxcb, 167, at p. 174; 164 E. R. 

99 Hansard v. Robinson (1827), 7 B. & 0. 90. at p. 94; 108 E, B,; Grose v. Clay 
(1864), 9 Exch. 604; 156 1. R., Ex. Ch.; German Exchange Law, Ait. 39; 
cf. Jones v. Broadhurst (I860), 9 C. B, at p. 182; 187 E. B.; and Duncan, Fox 
a Co. v. N. <b 8. Wales Bank (1880), 6 App. Gas. at p. 18, H. L., as to payment 
by drawer or indorser; and Gomes y. Taylor (1854), 10 Exoh. 441; iaB E. R.} 
Woodward v, Pell (1868), L. R. 4 Q. B. 65 (lien for costa). 
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At common law an exception to the rule in this subsection was 
recognised in the case of a non-negotiable note. 81 

For the case of a lost bill or note, see note to s. 70. Surrendering 
the bill is a concurrent condition, and not a condition precedent to 
payment. The continental codes for the most part provide that the 
holder must take part-payment if it is offered. In that case he may 
retain the bill, but must indorse upon it the amount he has received. 
As to production for proof or dividend in bankruptcy, see p. 862. 

The holder by producing the bill and demanding acceptance or 
payment does not warrant the authenticity of the instrument, or of 
the bill of lading, if any, attached thereto. 82 

81 Wain v. Bailey (1889), 10 A, Si E. 616; 118 E. R. ; Charnley v. Orundy (1854), 
14 C. B at p. 614; 189 E. R. 

•3 Guaranty Trust Co. of Nero York y. Hannay (1918), 28 Com. Cas. 399, 402, C. A ; 
[1918] 2 K, B. 629 , 631, C. A. Cf. p. 141. 
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Liabilities oj Parties 

Funds in hands of drawee. 

53. (1) A bill, of itself, does not operate as an assign- 
ment of funds in the hands of the drawee available for the 
payment thereof, and the drawee of a bill who does not 
accept as required by this Act is not liable on the instru- 
ment. 81 This subsection shall not extend to Scotland. 

(2) In Scotland, where the drawee of a bill has in his 
hands funds available for the payment thereof, the bill 
operates as an assignment of the sum for which it is drawn 
in favour of the holder, from the time when the bill is pre- 
sented to the drawee. 8 * 


Illustrations 

1. A, having £100 at hia bankers, draws a cheque on them for that sum in 
favour of C. The cheque is dishonoured. 0 has no remedy against the bankers. 89 

2. B gives A an open letter of credit authorising him to draw to the extent of 
£10,000, and concluding "parties negotiating bills under it are requested to indorse 
particulars on the back hereof A accordingly draws a bill for £000 in favour 
of C, who duly indorses the particulars on. the credit. B becomes insolvent, and 
dishonours the bill on presentment. C can prove for £600 against B's estate. 
There is privily of contract between B and C under thB letter of credit which 
constituted an offor to any nominee of A who accepted it by inflowing particulars 
on the letter. 88 

8. A draws a bill on B in favour of C. and remits fnndB to meet it. B does 
not accept the bill, but he tells C that he has received the funds and promises to 
pay the bill. B does not pay the bill. No action on the bill can he maintained 
against B, but C can sue B for money received to his use. 87 

4. A Gleiman bank, before war, draws a cheque on an English bank in favour of 
an English payee, and in consequence of war breaking out the cheque is refused 
payment. The payee cannot attach the funds of the German bank in the hands 
of the English bank. 98 

Not on assignment of funds in England. — According to English 
law, the drawee of a bill, as such, incurs no liability to the 


88 New Pork Negotiable Instruments Law, § 211, and notes in Crawford’s edition. 
84 Thomson on Bills, 2nd ed., p. 104; Thorburn’s Bills of Exchange Act, p, 126; 

Bell's Principles, 9th ed., §| 810 and 889. 

89 Schroeder v. Oentral Bank (1876), 84 L. T. (s.B.) 786, Cf. Re Swinburne, [1026] 
cited p. 248. 

Be Agra Bank (1867), L. B. 0 Ch, 391 ; cf. Em p. Stephens (1868), L. B. 8 Cb. at 
p. 766; Union Bank of Canada v. Cole (1877), 47 L, I. 0. P. 100. 0. A.; and 
Citizens Bank v. New Orleans Bank (1878) , L, B. 8 H. L. 862; see, too, Sassoon 
<£ Sons v, International Banking Corporation, [1927] A, C. 711, which distin- 
guishes Be Agra Bank, supra. 

87 Griffin v. Weatherby (1868), L. B. 8 Q. B. 76$. 

88 Be Bank fUt Handel Industrie, [1916] 1 Ch. 848. 
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holder, and there is no privity of contract between them 80 ; 
but privity may be created by agreement external to the bill, 
and the relations of the parties are then regulated by the terms 
of the agreement. 80 In one instance, too, a quasi-privity has been 
created by s. 74 (8), which provides that when the holder of a 
cheque omits to present it within a reasonable time, whereby the 
drawer has been damnified (i.e., by the bank failing), the drawer is 
pro tanto discharged, and the holder is substituted as a creditor of 
the bank. 

In England, again, when a bill is accepted payable at a banker’s, 
there is no privity between the drawer or holder and the acceptor’s 
banker. 81 

In Scotland the rule is otherwise : thus, where A having £100 at 
his bankers drew a cheque for £150, it was held that the cheque on 
presentation operated as an intimated assignation of the £100 to his 
credit 81 ; so, too, where a bill is accepted payable at a banker’s, it 
operates on presentment as an intimated assignation. 03 

In France, as in Scotland, when the drawee has funds, drawing a 
bill operates as an assignment of them in favour of the holder, and 
creates a privity between holder and drawee. 84 

Letters of Credit . — A letter of credit, says Story, is “ a letter of 
request whereby one person (usually a merchant or banker) requests 
some other person to advance moneys or give credit to a third person 
named therein for a certain amount, and promises that he will repay 
such sum to the person advancing the same or accept bills drawn upon 
himself for the like amount. It is called a general (or open) letter 
of credit when it is addressed to all merchants or other persons in 
general ; and it is called a special letter of credit when it is addressed 
to a particular person by name requesting him to make such advance 
to a third person”. 86 

The nature of a letter of credit was commented on by Lord Cairns 
in a case where it was held that a writing opening a credit for a 
particular sum does not of itself constitute an equitable assignment 


»* Hopkinson v. Forster (1874), L. B. 19 Bq. 74 (cheque) j Shand v. Du Suisson 
(1874), Xi. B, 18 Bq, 288 (bill of exchange) •, Carr v, Nat. Bank (1871), 107 
Massaehue, B. 45; Netherlands Code, Art, 110; cf, Vaughan v. IlalUday (1874) , 
B. It, 9 Ch. 561. 

»® Fahey r. Oliver (1872), L. B, 7 Ch. 695; Fanken v. Alfaro (1877), 6 Ch. D. 786. 

« Hill y. Boyds (1869), Xi. B. 8 Bq, 290; Yates v, Bell (1820), 8 B. & Aid. 643; 
Moors y. Bushell (1867), 27 L. J. Ex. 4; Auokteroni 4 Co. v, Midland Bank, Ltd. 
(1028), 97 L, 3T. K. B. B2B. By § 147 of the New York Negotiable Instruments 
Law, " When the instrument la made payable at a bank it is equivalent to an 
order to the bank to pay the same for the account of the principal debtor thereon 
** British Linen Co. y. Carrutlme (1888), 10 Bottie 923. 

53 British Linen Co. y, Rainey (1885), 12 Battle 826. 

84 Btavard-Demangeat, 7th ed.., p, 235; Nouguier, §§ 892 — 431, 

*5 Story, §§ 459 et seq. Sea the American cases on credits analysed in British 
Linen Co. v. Caledonian Insurance Co, (1861), 4 Macq. E(, L. 107, at p. 112, n. 
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or specific appropriation of that sum so as to create a trust. It is 
an undertaking that the person giving it will act as paymaster to the 
person to whom it is given, up to a certain amount, on his performing 
the conditions set forth in it. It is usually operated on by bills of 
exchange, but it may be operated on by cheques or simple demand 
of payment. 86 Illustration 2 is an example of an open letter of credit. 
An open letter of credit has been distinguished from an ordinary or 
special credit by Brett, L.J. 67 By s. 82 of the Stamp Act, 1891, 
p, 848, a credit to be used in the United Kingdom requires a stamp. 

A letter of credit is not a negotiable instrument, and the production 
of it does not authorise payment of drafts under it to the person 
presenting it if, as a fact, those drafts are forged. 68 So, too, where 
a letter of credit in favour of C was stolen, and the thief, having 
indorsed C’s name on it, represented that he was authorised by C to 
receive the amount, it was held that payment to him did not 
discharge the paying bank. 60 

London has always been the great accepting centre of the world, 
and much foreign trade, some of which never comes near England, 
has been financed by bills on London. These bills and others are 
drawn under various forms of credit framed to meet the exigencies 
of commerce. Besides the familiar traveller’s credits, there are 
confirmed and unconfirmed credits, 1 clean credits and documentary 
credits, rolling credits, and the London acceptance credit. 2 An 
unconfirmed credit may be described as a mere authority to draw 
bills in accordance with the terms of the credit, while a confirmed 
credit contains a binding promise to honour bills so drawn. 8 

Drawee and Drawer. — Subject to the rule that a customer is 
entitled to draw cheques on Ms banker (p. 252), a creditor, as such, 
is not entitled to draw on Ms debtor in respect of his debt ; and the 
drawee of an unaccepted bill of exchange is under no obligation to 
accept or pay it unless he has for valuable consideration expressly 
or impliedly agreed to do so'. 1 

06 Morgan v. LarMire (1876), L. B. 7 H. L. at p, 482, Anil see note to British 
Ltnen Co, r, Caledonian Insurance Co. (1861), 4 Macq. H. L. at p. 109. 

87 Union Bank of Canada v. Cole (1877), 47 L. J. 0. P. at p. 109. 

08 Orr v. Union Bank (1864), 4 Maeq. H. L. 618, see at p. 628. 

80 British Linen Co. v. Caledonian Insurance Co. (1861), 4 Maeq, H, h. 107. 

i As to an unconfirmed credit, see Sooidti Colonials v. London if Brazilian Bank 
(1911), 17 Com. Oas. 1, C. A. : Panautsos v. Raymond Hadley, [1917] 2 K. B. 478, 
C. A. (unconfirmed credit when confirmed credit promised) : Jordoson A Co. v. 
London Hardwood Co. (1913), 19 Com. Cas. 161, 178. 

4 See Spalding’s Foreign Exchange and Foreign Bills, Chap. XV. 

5 For a discussion, of the rights arising under confirmed credits, see Ro Agra and 
Mdsterman's Bank (1867), L. B. 2 Ch. 891; Sassoon, it Sons v. International 
Banking Corporation, [1927] A. C. 711. 

* Chitty, p. 200 ; of. Goodwin v, Roberts (1876), Ii. B. 10 Ex. at p. 851, Ex. Ch. ; 
Re Boyse (1886), 83 Ch. D. 609, at p. 624; see, e.fl.. Smith t. Broum (1816), 
6 Taunt, at p. 844; 128 E, E.; Laing v, Barclay (1828), 1 B. & 0. 398; 107 E. R.j 
Huntley v. Sanderson (1888), 1 Or. & M. 467; 149 B. B. (agent authorised to 

C.b.e. 12 
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In some continental countries the duty to accept or pay bills arises 
from the mere relationship of debtor and creditor in a mercantile 
transaction 5 ; whereas here there must be an agreement founded on 
consideration. Apart from something special in the contract, it seems 
that the authority or obligation to accept is not revoked by the death 
of the drawer, 6 while it is by notice of his bankruptcy; for this 
renders funds in the hands of the drawee no longer available for 
the payment of the bill, and incapacitates the drawer from fulfilling 
his part of the contract. 7 The bankruptcy of the drawee is not per se 
a breach of contract with the drawer. 8 In France the engagement 
between drawer and drawee is held to be a contract of “ mandat ”, 
and their relations are regulated accordingly. 0 

Letter of Advice. — It is usual, but not necessary, for the drawer 
to advise the drawee of drafts drawn on him by letter of advice. 10 
If a bill is drawn “ as per advice ”, then the drawee iB not bound to 
accept or pay without such advice, and if he does it is at his own 
peril. (See Story on Bills, § 88.) 

Damages. — When the drawee breaks his contract with the drawer 
by dishonouring his draft, the consequences reasonably resulting from 
the breach of contract constitute the measure of damage. 11 Thus : — 
1. A customer having a balance of £200 at his banker’s draws a 
cheque for £100, or accepts a bill for £100 payable at his banker’s. 
If this cheque or hill is dishonoured he may recover substantial 
damages for the injury to his credit, without proving any actual 
loss, 10 but only if he is a trader; if he is not a trader he can only 
get nominal damages for the breach of contract unless he prove 
actual special damage. 11 

draw on principal ; contract of indemnity); Cumming v. Shand (1860), 29 L. J. Ex. 
at p. 132 (implied agreement to let customer overdraw); English Credit Co. v. 
Arduin (1871), L. R. 8 H. Ii. 64 (construction of credit); Urquhart, Lindsay & 
Co. v. Eastern Bank, Ltd., [1922] 1 X. B. 318 (liability of bank on confirmed 
credit, when customer countermands payment). 

* Pothier, No. 92; Nouguier, § 442; Belgian Code de Commeroe, Art. 8. 

<* Cbitty, p. 202; Story, § 260; Cutis v. Perkins (1816), 12 Maeeachua. R. 208; 
cf. Billina v. Devalue (1841), 8 M. & Gr. at p. 674; 188 E. R. ; Att.-Gen. v, Pratt 
(1874), Ii. ft. 9 Ex. 140. 

* Pothier, No. 96; cf. Citizens Bank v. Neu> Orleans Bank (1878), L. R. 6 H. L. 362. 

* Ex p. Tondeur (1867), I*. R. 5 Eq. 160; of, Em p, Agra Bank (1870), L. R. 
9 Bq. at p. 783. 

* Pothier, Nos. 91—100; Bravard-Demange&t, 7th ed., p, 219; Coda Civil, 
Arts. 1984—2010. 

» Amid v. Cheque Bank (1876), 1 C. P. IX at p. 686; Nouguier, §§ 281—284; 
Pothier, No. 86. 

ii Prshn r. Royal Bank of Liverpool (1870), 1». R. 6 Ex. 92; cf, IUloy v. Jones 
(1858), 78 Maaaachus. R. 260 (accommodation bill), 
i* Bolin v. Steward (1864), 28 L, J. C. P. 148; cf. Cvmming v. Shand (1860), 69 
IX J. Ex. 129; Summers v. City Bank (1874j, L. R. 9 C. P, 680; Boyd v. Pitt 
(1888), 14 lx. C. 1 1 . R. 49. AUter, when cheque is drawn payable to self: Kinlan 
v. Ulster Bonk, [1928] lr. R. 171. 

is Gibbons v. Westminster Bank, [1989] 9 K. B, 882. Cf. Davidson v. Barclays 
Bank, [1940] 1 A. E. E. 818. See p. 262. 
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2. A, in a foreign country, draws on B, in England, under a letter 
of credit. B dishonours his draft. A may recover the re-exchange 
and notarial expenses which he has had to pay to the holder, 14 and 
also the cost of telegrams, etc., consequent on the dishonour. 1 ' 

Although possibly an acceptor, as such, may not be liable lor 
re-exchange, it is clear that the drawee by accepting cannot alter 
or escape from his special contract with the drawer ; and this might 
perhaps be alleged as the ground of his liability for re-exchange, etc., 
when sued by the drawer, 10 but the probability is that the cases in 
which it was held that an acceptor was not liable for re-exchange 
are simply overruled. 17 As to paying a draft contrary to instructions, 
see Twibell v. London Suburban Bank .“ 

Liability of aooeptor. 

54. The acceptor of a bill, by accepting it — 

(1) Engages that he will pay it according to the tenor 
of his acceptance. 19 

See s. 19 for general and qualified' acceptances, and s. 62 for 
presentment to charge acceptor. As to variation of the acceptor’s 
liability by em post facto legislation, e.g., a French “ loi momtoire ”, 
see note to s. 72 (5) (conflict of laws). As to measure of damages, 
see s. 67. The drawee of a bill, by accepting it, becomes the party 
primarily liable thereon to the holder. 20 See the primary, and, in 
general, absolute, liability of an acceptor distinguished from the 
secondary and conditional liability of a drawer or indorser by 
Bayley, J. 21 As to the relations inter se of joint acceptors who are 
not partners, see per Wilde, C. J,“ 

In the case of a bill accepted for value the acceptor is frequently 
described as the principal debtor, and the drawer and indorsers 
as his sureties 20 ; but this is not an accurate expression. The 

»♦ Walker v. Hamilton (1880), 1 Da G. F. & J. 602; 45 E, R.? Be General South 
American Co. (1877), 7 Ch. P. 687. 

>» Prehn y. Royal Bank of Liverpool (1870), L. R. 5 Es. 92? Larias v. Bonany 
(1873), D. R. 6 P. C. 346, 367. 
i« Of. s. 67 (2). 

Cf. Ex p. Roberts (1888), 18 Q. B. D. 286, C. A. 
i® Twibell v. London Suburban Bank, [1869] W. N. p. 127; Paget on Banking, 
2nd ad., p. 112; London A S. W. Bank v. Busxard (1919), 85 T. B. R. 142. But 
as to a confirmed irrevocable credit, see Urauhart, Lindsay A Oo. v. Eastern Bank, 
Ltd., [1922] 1 K. B. 818. 

i® Smith y. Vertue (1860), 80 L. J. 0, P. 66, at p. 60; cf. Walton y. Masoall (1844), 
18 M. & W. at p. 468; 168 R. R.; French Code, Art. 121; German Exchange 
Daw, Art. 28; New York Negotiable Instruments Daw, § 112, 
a® Philpot y. Briant (1828), 4 Bing, at p. 720; 180 E, R, 

Rowe v. Young (1820), 2 Bligh, H. D. at p. 467 ? 4 E. R.; Jones r. Broadhurst 
(I860), 9 C. B. at p. 181; 187 E. R., per Oresswell, J. 

22 Hamer v. Steele (1840), 4 Exch. at p. 18; 164 E. R. 

I 1 See, e,g,, Cook v. Lister (1868), 82 D. J. 0. P. at p. 127, per Willes, 3 , ; Reuquette 
y, Overmann (1876), D. R. 10 Q, B. at p, 686, per Codkbnm, C.J. 
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drawer or indorser “ is not exactly a surety for the acceptor, or 
co-surety with those who are sureties for the acceptor, yet he stands 
in a position sufficiently analogous to that of a surety ” to entitle 
him to the equities of a surety when the bill has been dishonoured, 
though not before. 211 

Tender post diem. — A plea, by the acceptor, of tender after 
maturity is bad.” 

Estoppels binding acceptor. 

(2) Is precluded from denying to a holder in due 
course : 

(a) The existence of the drawer, the genuine- 

ness of his signature, and his capacity and 
authority to draw the bill 48 ; 

(b) In the case of a bill payable to drawer’s 

order, the then capacity of the drawer 
to indorse, 2 ’ but not the genuineness, 48 
or validity 49 of his indorsement ; 

(c) In the ease of a bill payable to the order of 

a third person, the existence of the payee 
and his then capacity to indorse, 30 but 
not the genuineness or validity of his 
indorsement. 

This section deals only with estoppels arising on the bill. There 
may, of course, he other estoppels arising on evidence : see s. 24, 
and notes thereto. If the amount of the bill be altered, or if any 

Dunoan, Fox <t Co. v. N. tf S. Wales Bank (I860), 6 App. Cas 1 H. L. at p. 10, 
per Lord Blackburn 

* s Poole v. Tunbridge {1837}, 2 M. & W. 228; 150 E. B. ; Dobie v. Larkan (1855), 
10 Bxch. 776; 166 E. R.; cf. Leake on Contracts, 8th ed., p 666. But presum- 
ably it would constitute a plea, in mitigation of damage and would be relevant 
on a question of costs. 

** Cooper v. Meyer (1830), 10 B. & 0. 4GS; 109 E. B. j Sanderson v, Collman (1842), 
4 M. fe Gr. 209 j 184 B. R,; National Park Bank v. Ninth Bank (1871), 46 New 
York B. 77; New York Negotiable Instruments Law, § 112. 

* r Braithwaite v. Gardiner (1846), 8 Q, B. 478; 115 E, B. (bankrupt) ; Smith v. 
Mar sack (184B), 18 L. J. C. P. 66 (married woman before the Act of 1882); 
Halifax v. hide (1810), 8 Bxch. 446; 154 E. B. (corporation having no power 
to issue bills). 

** Beeman v, Buck (1848), 11 M, 6 W. 251; 152 E. R. ; cf. Smith v. Chester (1787), 
1 'J. B. 654; 09 E. R. 

*• Robinson v. Yarrow (1817), 7 Taunt, 465; 129 E. B. (bill drawn and indorsed 
M perpiQc.’’ without authority) ; Garland v. Jacomb (1878), L. R. 8 Ex. 210, 
Ex. Ch. (bill drawn and indorsed by partner in non-trading firm without authority 
of co-partner). 

Daniel, } 686; cf, Drayton v. Dale .(1828), 2- B, * 0. 298, at p. 290; 107 E. R>; 
New York Negotiable instruments Law, $ 112. < . 
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other material alteration be made in it, the acceptor is not precluded 
by this section from setting it up. 31 

The distinction between capacity and authority (p. 60) reconciles 
cases which otherwise appear to be in conflict. It is clear that 
capacity to draw must be identical with capacity to indorse, this 
being a question of status ; while an authority to draw on behalf 
of another docs not necessarily include an authority to indorse on 
his behalf. 33 

Where the drawer of a bill payable to drawer’s order was a 
fictitious person, it was said in some of the cases that the acceptor 
undertook to pay to an indorsement in the same handwriting as the 
drawer’s signature 13 ; but, in other cases, it was said that the bill 
might be treated as payable to bearer. 31 S. 7 (8) of the Act adopts 
the latter view. 

The acceptor can decline to pay on the ground that the payee’s 
signature has been forged. 33 If, however, the payee be a fictitious 
person, the holder is entitled to treat the bill as payable to bearer. 
See s. 7 (8). 

Liability of drawer. 

55 , (1) The drawer of a bill by drawing it — 

(a) Engages that on due presentment it shall be 
accepted and paid according to its tenor, and that 
if it be dishonoured he will compensate the holder 
or any indorser who is compelled to pay it, pro- 
viding that the requisite proceedings on dis- 
honour be taken 88 ; 


si White v. Central National Bank (1878), 64 New York B. 316 j cf. Burchfield v, 
Moore (1864), 38 L. J. Q, B, 361 ; and. a. 84 as to alterations. 

sa Cf. Preeoott v. Plmn (1832), 9 Bing, at p. 22; 331 E, B. ; Indian Code, § 27. 

* 3 Cooper v. Meyer (1880), 10 B. & C. 46S; 109 E. B.; London d S. W. Bank v. 
Wentworth (1880), 6 Ex. D. 96. 

33 Beeman, v. Duck (1848), 11 M. & W at p. 246; 162 E. B. ; cf. Phillips v. im Thurn 
(1868), L. E. 1 C, P. at p. 471. 

3* See b, 24 and notes theieto ; and of, Rob arts v. Tucker (1861), 16 Q. B. 660; 
117 E. B. 

33 See per Lord Lyndhmst in Siggers v. Lewis (1884), 1 C, M, k B. at p. 871; 
149 B. B. (cause of action); per Parke, B,, in Whitehead v. Walker (1842), 
9 M. & W. 606, at p. 616; 162 E. B, (dishonour by non-acceptance) ; per Lord 
Eingsdown in Allen v. Kemble (1848), 6 Moore P. C at p. 321; 13 E. B. (set-off 
ox compensate according to foreign law); per CresBwell, J., in Jones v. Broad’ 
hurst (I860), 9 C. B, at p. 181 ; 187 E. B. {payment by drawer); per AldersoH, B., 
in Gibbs v, Freemont (1868), 9 Exoh. at p, SO; 166 E, B. (measure of damages) ; 
and see note to s, 64 (1); per North, J., in Be Commercial Bank of South 
Australia (1887), 86 Cb. D- at pp. 626, 626 (measure of damages when bill dis* 
honoured abroad). 
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Estoppels binding drawer. 

(b) Is precluded from denying to a holder in due course 
the existence of the payee and his then capacity 
to indorse." 

For “ dishonour ”, see ss. 48 and 47 ; for express stipulations in 
the bill restricting the ordinary liability of the drawer, or releasing 
the holder from the performance of his ordinary duties, see s. 16; 
for measure of damages, see s. 57. 

The drawer and indorsers of a bill are jointly and severally 
responsible to the holder for its due acceptance and payment. 18 If 
it be dishonoured the holder may enforce payment from the drawer, 
or an indorser, or the acceptor, or all or any of them at his option. 
The liability of the drawer of an accepted hill must in general be 
measured by that of the acceptor ; since their relations for most, 
hut not all, purposes resemble those of principal and surety. 39 See 
note s. 54 (1). 

Liability of indorser. 

(2) The indorser of a bill, by indorsing it — 

(a) Engages that on due presentment it shall be 

accepted and paid according to its tenor, and 
that if it be dishonoured he will compensate the 
holder or a subsequent 48 indorser who is com- 
pelled to pay it, provided that the requisite 
proceedings on dishonour be duly taken 41 ; 

Estoppels binding indorser. 

(b) Is precluded from denying to a holder in due course 

the genuineness and regularity in all respects of 

a * Collie y. Emett (1790), 1 H. Bl, 318; 126 E, B. ; cf. Phillips v, m Thurn (1866), 
18 C. B. (k.s.) G94, at p. 701; 144 E. B . ; Chamberlain v. young, [1893] 
2 Q. B. 2Q6, C. A , per Bowen, L.J. ; of. New Tort Negotiable Instruments Law, 
§ 111 . 

•• Bouquette v. Oaermann (1876), L, B. 10 Q. B. 626, at p. 687; German Exchange 
Law, Arts. 8 and 49; Netherlands Code, Art. 146. By Art. 118 of the Preach 
Oode the drawer and indorsers are ,l garants sohdatres ” for the acceptance and 
payment of the bill. 

** Mouquftte v. Oaermann (1875), L. E. 10 Q. B. 626, at pp. 686, 637. 

** j.e., subsequent in time and not merely m order of place on the bill. National 
Sales Carp, v, Bernard*, [1931] 2 K. B. 188; MoCall Bros. y. Hargreaves, [1982] 
2 K. B. 423. 

W Base y. Pompe (1860), 80 L. 7. C. P. at p. 78, pet Byles, 7. ; of. Duncan, Fox & 
Co. v, N, i S. Wales Bank (1880), 6 App. Cas, 1, at p, 18, per Lord Blackburn; 
German Exchange Law. Art. 18; of. New Vork Negotiable Instruments Law, 
S 116. 
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the drawer’s signature and all previous indorse- 
ments 12 ; 

(c) Is precluded from denying to his immediate or a 
subsequent indorsee that the bill was at the time 
of his indorsement a valid and subsisting bill, and 
that he had then a good title thereto, 1 ' 

The indorser of a bill is in the nature of a new drawer, 11 that is 
to say, his relations with the holder resemble those of a drawer. “ Ce 
contrat ”, says Pothier, No. 79, “ e& t entierement semblable d, celui 
qui interuient entre le tirexir ct le donncur de valeur.” It is conceived 
that the words “ according to its tenor ” mean the tenor of the bill 
at the time of its indorsement, and not its tenor at the time it was 
drawn, if its effect has been varied, e.g., by a qualified acceptance, or 
by an alteration of the sum payable : see sub-s. (b). lc For measure 
of damages, see s. 57. By s. 89 (2) where the payee of a promissory 
note indorses it his liability resembles that of the drawer of an 
accepted bill payable to drawer’s order. 

If the holder in due course sue an indorser it is no defence to show 
that the drawer’s or acceptor’s signature has been forged, or that 
the amount of the bill was altered after issue and before indorsement, 
unless such alteration avoids the bill under the stamp laws. 

Stranger signing bill liable as indorser. 

56. Where a person signs a hill otherwise than as drawer 
or acceptor, he thereby incurs the liabilities of an indorser 
to a holder in due course. 4 ' 

IliLU 8TRA.T10S 8 

1. The holder of a bill already indorsed in blank, and therefoie negotiable by 
mere delivery, mdoiees it, and passes it away. He theieby incurs the liabilities 
of an indorser.* 7 

JSo; p. Clarke (1792), 3 Brown C. C. 288; 20 E. E.; Tlucknesse v. Bromtlato 
(1832), 2 Cr. & J. 125; 149 E B,; McGregor v, Rhodes (1856), 6 E & B. 266; 
119 E. E. , „ 

* a Cf. Burchfield v. Moo is (1864), 23 L. J. Q, B. 261, as modified by s 64; and New 
York Negotiable Instruments Law, § 116. 

« Penny v. Innes (1834), 1 C. M. 4 E. at p. 441; 149 E B., per Parke, B.; Steele 
v. M'Kvnlay (1880), 5 App. Cas. at pp. 767 , 768, per Lord Blackbnrn; cf. Bur- 
master v. Hogarth (1843), 11 M. & W. 97; 162 E. E. 

« Compare, however, the dictum, of Lush, J., in Lebel v. Tucker (1867), L B 

8 Q. B, at p 81, with the dictum of Aldeison, B., in Gibbs v. Fremont (1863), 

9 Escb. at p. 81; 166 E. E. 

*a Steele v. M'Kinlay (1880), 5 App. Cas. at pp 772, 782. _ It is clear that 
signature intended only as receipt does not come within Ibis rule; it is not 
indorsement, and the reason for its appearance demonstrates this. Cf. Keane v. 
Beard (1860), 8 C. B (ns) at p. 882; 141 E. B., per Byles, I., and 8. 69; New 
York Negotiable Instruments Law, §§ 118—115, modify and elaborate the pro- 
visions of this section. 

*r Cf. J Fairtlough v. Pavia (1864), 9 Esch. at p. 696; 156 E. B. 
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2. A note is made payable to C or order. After issue D adds his signature 
thereto, to accommodate and guai antes the mater, D is not liable as a new 
maker, 49 but he is liable as an indorser, even if he write his name on the face 
of tho note, 10 

8. The payee of a non-negotiable note indorses it to D, who indorses it to the 
plaintiff. The plaintiff, it seems, cannot recover from D as an indorser, for the 
stamp is exhausted, 50 . 

4. The drawer of a bill indoises it specially to tho plaintiff. 0 afterwards backs 
it with his signature to guarantee the drawer, and then the plaintiff adds his 
indoiscment. The plaintiff ean recover from 0 as an indoiBer . 51 

5. A bill is drawn payable to drawer's order and accepted. C afterwards backs 
it with his signature. 0 is liable as indorser to subsequent parties [but parol 
evidence is not admissible to show that C intended to be liable to the drawer in 
case the bill was dishonoured. Such an agreement must be in wilting to satisfy 
tho Statute of Riaunds] . 93 But see No. 8. 

6. The drawer of a bill indorses it to C, who has undertaken to be answerable 
for the price of goods supplied to the acceptor. C then indorses the bill back to 
the drawer. The drawer, in his character of indorsee, can sue 0 as indorser. 53 

7. C undertakes to guarantee a debt due from B to A. B signs a blank 
acceptance, and C adds his signature as indorser. The document ie handed to A, 
who fills it up as a bill payable to drawer’s order, inserting his own name as 
drawer. C, though an indoreer, ie liable to A, the drawer, on this bill. 54 

8. A sells goods to B, and C undertakes to guarantee payment for them. A 
draws a bill on B payable to hia own order, but does not indorse it. B accepts, 
and C then, before the goods are supplied, backs the bill with his signature and 
hands it back to A. If the bill is dishonoured A can complete it by making it 
payable to himself, and recover from C. 55 

For the liability of an indorser, see s> 55 (2); see s. 16 for his 
power to vary his liability by express stipulation, which may perhaps 
he regarded as incorporated into s. 56. 

An indorsement, properly so called, must be made by the holder; 
hut when a person who is not the holder of a bill or note backs it 
with his signature, he is not an indorser, but a qrwasi-indorser. The 
law annexes to his act consequences similar to those which follow 


49 Owinnell v. Herbert (1836), 6 N. & M. 723. 

40 Ex V- Yates (1868), 2 De G. & J. 191 j 44 E. B., 27 L. J. Bk. 9. tyu. if he be liable 
to the payee, or only to subsequent parties. See Steele V, M'Kinlay, Illustration 
No, 6; and see No, 8, 

50 Plimley v. Westley (1836) , 2 Bing. N. C, 249 ; 182 E. B. ; but query now owing 
to s. 8 (4). In any event the plaintiff can sue on the consideration, although he 
has not given notice of dishonour. 

51 Penny v. Inner (1834), 1 0. M. & B. 439 j 149 E. B. ; cf. Young v. Clovei (1867), 
8 Jur. (k.b.) 687, Q. B. 

53 Steele v, M'Kinlay (1880), 0 App, Cas. 764, H. L., overruling, it seems, Matthews 
v. Bloxsoine (1864), 88 L. J. Q, B. 209, but see Macdonald A Co. v. Nash if Co. 
[1924] A. C. 625, H. L„ and McCall, Ltd. v. Hargreaves, [1932] 147 L. T. 267, 

*• Wilkinson v. Unwin (1881), 7 Q. B. D. 636, C. A.; distinguishing Steele x. 
M'Kinlay, supra, Of. a. 87. 

54 Olenie v, Bruce Smith, [1908] 1 K. B. 268, C, A. If the bill had been drawn 
payable to bearer no question could have arisen, Ibid, at p, 269 ; followed 
Re Gooch, [1921] 2 K. B. 693, and approved Macdonald <t Co, v. Nash <f Co., 
[1024] A, C. 625, H, Is. ; but see § 114 of the New York Negotiable Instruments 
Law, and cases cited in Crawford's edition. 

** Macdonald A Co. v. Nash A Co., [1024] A. 0. 626, H, L., distinguishing Steele 
v. M'Kinlay, supra, and distinguishing or disapproving Shaw A Co, v. Holland 
A Co,, [1918] 2 K. B, 10, O. A.r applied in National Sales Corporation v, 
Bermrdi (1931), 47 T. It, B. 830. 5 
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the indorsement of a bill by the holder. Formerly, when a stranger 
to the bill backed it with his signature, a pleading diffi culty arose 
as to whether he was to be described as an indorser or as a new 
drawer. The difficulty was, it is submitted, simply technical, for 
the consequences are identical. Now, it would be sufficient to state 
the facts or describe him as an indorser. By § 118 of the New York 
Negotiable Instruments Law, “ a person placing his signature upon 
an instrument otherwise than as maker, drawer, or acceptor, is 
deemed to be an indorser unless he clearly indicates by appropriate 
words his intention to be bound in some other capacity ”, This, too, 
is English law, e.g., it a person writes a guarantee on a bill he is 
liable as a guarantor. 56 By § 114 of the New York Law, “ Where 
a person not otherwise a party to an instrument places thereon his 
signature in blank before delivery he is liable as an indorser in 
accordance with the following rules : (1) if the instrument is payable 
to the order of a third person, he is liable to the payee and all 
subsequent parties; (2) if the instrument is payable to the order 
of the maker or drawer, he is liable to all parties subsequent to the 
maker or drawer ; (8) if he signs for the accommodation of the payee, 
he is liable to all parties subsequent to the payee 
It is to be noted that if two or more persons indorse a bill or note, 
to accommodate the acceptor or maker, their relations inter se are 
those of co-sureties, and not of sureties in succession according to 
the order of their names on the biU." 

Qu. as to the power of the Court to rectify a bill where the parties’ 
names have been transposed by mistake. 68 

Avals. — Such an indorsement as is referred to by this section would 
in continental countries be termed an “ aval ”, which is said by 
Lord Blackburn to be an antiquated term signifying “ under- 
writing ”. ss According to Pothie r, 00 an avid might be either on the 
bill itself or on a separate paper, and, if such an aval was given by 
anyone, his obligation to all subsequent holders of the bill was 
precisely the same as that of the person to facilitate whose transfer 
the aval was given, and under whose signature it was written. 
English and Scots law, as Lord Blackburn proceeds to point out, 
do not go so far as this. If a person not the holder indorse a bill, 
he is not a surety for the drawee or acceptor to the drawer ; “ such an 
indorsement creates no obligation to those who previously were 
parties to the bill; it is solely for the benefit of those who take 

s6 Stagg and Mantle v. Brodrick (1895), 12 T. L. B. 13. 

Macdonald v. Whitfield (1883), 8 App. Oas. 783, F. C. 

6* See Matthew v. Blomsome (1864), 38 X. J. Q. B. 209, as commented on in Steele 
r. M'Kinlay (1880), 6 App. Cas. at p. 774; Druiff v. Parker (1868), L. B, 
6 Eq. 181. 

** Steele v. M'Kinlay (1880), 6 App. Cas. at p, 772. 
eo As Cited by Lord Blackburn, ubi supra. 
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subsequently. It is not a collateral engagement, but one on the 
bill, and it is for that reason and because the original bill has incident 
to it the capacity of an indorsement in the nature of an aval, that 
such an indorsement requires no new stamp ”. G1 But must not this 
statement be modified since the case of Macdonald Sf Co. v. Nash 
8f Co. f 02 

Nouguier, dealing 'with modern French law, defines an aval as 
“ une convention au moyen de laquclle un tiers, dtranger & la lettre 
de change, se rend caution solidaire du paiement d VSch&ance en 
/au eur du tireur, de Van des endos&eurs ou de I’accepteur. Cet acte 
a reQu le nom d’aval parce qu’il signifte fake valok ”. 03 

If a person undertakes, for a commission, to indorse the bills of 
another person, the holder should apply for the indorsement within 
a reasonable time . 01 

Measure of damages against parties to dishonoured bill. 

57 . Where a bill is dishonoured, 0 * the measure of 
damages, which shall be deemed to be liquidated damages, 00 
shall be as follows : 

(1) The holder may recover from any party liable on the 
bill, and the drawer who has been compelled to pay 
the bill may recover from the acceptor, and an 
indorser who has been compelled to pay the bill 
may recover from the acceptor or from the drawer, 
or from a prior indorser 07 — 

(a) The amount of the bill : 


** Steele v. M'Kmlay (1880), 6 App. Cob. 754; see also at p. 782, per Lord Watson, 
and his comments thereon in Macdonald v. Whitfield (1888), 8 App. Cas. 783, at 
p. 748. 

** [1924] A, C. 025, H. Ii., Illustration No. 8. 

* 3 Nonguier, §§ 821 — 840; French Code, Arte. 141, 142, See also 8panish Code, 
Arts. 47B — 478; Netherlands Code, Arte. IDO — 1D2; Italian Code, Arts. 274—276, 
which regulate avals for their different countries. 

84 Payne v. Ives (1823), SB. <fc B. 664; 171 E. B, ; discussed Goring v. Edmonds 
(1829), 6 Bing. 94, at p. 99; 130 E. B. 

* a See s. 43, dishonour by non-aocepfcanca ; 8. 47, dishonour by non-payment. 

«* Tins ensblea the damages given by thia section to be recovered under Order XTV. 
See London and Universal Bank v. Clanoarty, [18921 1 Q. B. 689 (" interest till 
payment or judgment "); Lawrence v. Wtlcocks, [1892] 1 Q. B. 606, C. A. (noting 
and interest till payment); Don do v. Boden, [1893] 1 Q. B. 318 (notarial charges 
described m the writ as “bank charges’’). At common law the expenses of 
noting an inland bill could only be recovered as special damages (Rogers v. Hunt 
(1854), 10 Brch. 478; 156 E. B.) ; sea further the notes to Order DJ, rule 6, in 
the Annual Practice. 

eT But see MeCa\l, Ltd. v. Hargreaves , [1982] 2 K. B. 428, and the cases cited 
therein. 
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(b) Interest thereon from the time of present- 

ment for payment if the bill is payable on 
demand, bS and from the maturity of the bill 
in any other ease 1,0 : 

(c) The expenses of noting, or, when protest is 

necessary , 70 and the protest has been 
extended, the expenses of protest. 

Illustrations 

1. Bill drawn in Tobago on London and accepted, Tlio acceptoi fails. The bill 
is remitted to Tobago and paid by the diawer. The diawei can recovei tbe 
re-exchange from the aeeeptm as unliquidated damages. 71 

2. A bill is drawn m Australia by a bank there on its English branch, and is 
dishonouied m England. The holder can only claim interest at the English, 
and not the Australian, 1 ate. 71 

3. Bill drawn in Bio on England. The acceptor fails. The bill is protested 
for better security, and is then accepted and paid for the honour of the drawer by 
an English bank. The bank can only recover from the acceptor tho damages 
given by the sub-section, and not the expenses of piotost for better security or 
commission for accepting for honour. 7 a 

4. Bill drawn m Switzerland on London. It is accepted and dishonoured by 
non-payment. The holder can recover the damages mentioned m sub-section 1, 
but is not entitled to recover commission, brokerage (courtage), stamps, or postage. 74 

As to interest proper, reserved by the bill itself, see s. 9 (8). 
g. 57 (1) must be read subject to sub-s. (8), which gives the Court a 
control over interest. The bill must be produced at the trial to 
entitle the plaintiff to interest before writ. 7 ' In one case it was 
said that interest could only be recovered from the drawer or 
indorser from the time when he received notice of dishonour. 70 But 
that case must be regarded either as no longer law, or as a case 
where interest was under the special circumstances disallowed by 
the jury, as provided for by sub-s. 8. Since the Act it seems that 
when a bill is dishonoured by non-acceptance interest can only be 
recovered from the date of its maturity, and not from the date of 
its dishonour. This seems fair in principle, but perhaps does not 
accord with the practice before the Act. 77 By French Code, Art. 184, 


85 Re East of England Banking Co. (1868), L. B. 4 Ch. 14, 

•* Lithgow v. Lyon (1805) , Ok Coop. 29 ; 86 E. B. j Layng v Stone (1828) , 2 M- & 
By. 562, 

to Eoreign bill, not note. Sea s. 61 (2). 

71 Ex p. Roberts (1888), 16 Q. B. D. 702, affiimed 18 Q. B. B. 286, C. A. ; see note, 
and Bioey's Conflict of Laws. 

71 Re Commercial Bank of South Australia (1887), 88 Cb. D, 522. 

73 Ex p. Bank of Brazil , re English Bank of the Rive 1 Plate, [1898] 2 Ch. 438. 

7 * Bsngue Popvlaire de Bienne v. Cave (1896), 1 Com. Cas. 67, per Mathew, J., in 
cases Where snb-s, (1) applies the damages awarded by it are exhaustive. 

« Hutton v. Ward (I860), 15 Q. B. 26; 117 E. B. 

73 Walker r. Barnes (1818), 5 Taunt. 240; 128 E. E. 

77 Harrison v. Dickson (1811}, 8 Camp. 62, n. ; 170 E. B. ; ef. Suse v. Pomps (1860), 
8 0. B. (n.s.) at p. 568; 141 B. B. 
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and Netherlands Code, Art. 195, interest accrues from the day of 
protest for non-payment. By German Exchange Law, Art. 50, 
interest accrues from the day of maturity. Interest in England has 
been usually calculated and allowed at the rate of 5 per cent, 78 

The sub-section though general in terms appears to apply only to 
bills dishonoured at home. 70 

The sub-section, moreover, is not exhaustive. It does not apply 
to the case of a foreign drawer or indorser who may be liable for 
re-exchange, when resorted to in his own country. But s, 97 saves 
the law merchant if not inconsistent with the Act. This makes good 
the casus omissus ; therefore, when a foreign drawer has paid 
re-exchange, he may recover it from the English acceptor, and, if 
he is liable for re-exchange, he may prove for it in bankruptcy 
against the acceptor’s estate before actual payment. 80 


Re-exchange. 

(2) In the case of a bill which has been dishonoured 
abroad, in lieu of the above damages, the holder 
may recover from the drawer, or an indorser, and 
the drawer or an indorser who has been compelled 
to pay the bill may recover from any party liable 
to him the amount of the re-exchange with interest 
thereon until the time of payment. 81 


Bills dishonoured abroad fall exclusively under this sub-section. 
The holder cannot at his option claim under sub-s. I. 82 

It was formerly held that an English acceptor was not liable for 
re-exchange 83 ; but this rule, it appears, is no longer law. 81 
t( Re-exchange ”, in its usual application, means the loss resulting 


Mayne, Damages, 10th ed., p. 158. Of. p. 190, Qu. 8 oi 4 per cent, today? 
f* Be Commercial Batik of South Australia (1887), 86 Ch. I). 622. 

« Use p. Roberts, re Gillespie (1886), 16 Q. B. D. 702; affirmed, with reduction of 
amount, 18 Q. B. D. 286, C. A. Accoiding to the judgment of Cave, J., the 
object of the section is to fix the amount which may be inserted in a specially- 
indorsed writ as liquidated damages, and not to deprive any party of special 
damages. But see contra, per Mathew, J., in Banque Populatre de Bienne v. 
Cave (1896), 1 Com. Cas. 67, 69. 

» Cf. Re Commercial Bank of South Australia (1887), 86 Ch. D. at p. 688; Daniel, 
5§ 1444—1462; see the theory of re-exchange explained by Sup. Court of TJ, S. 
in Bank of United States v. United States (1844), 2 Howard, at p. 737, 

»* R$ Commercial Bank of South Australia (1887), 86 Ch. D, 622. 

** Napier v, Schneider (1810), 12 Bast 420; 104 B. B. ; Woolsey v, Crawford (1810), 
2 Camp. 446 j Dawson v Morgan (1829), 9 B. & C. at p, 620; 109 B. B. 

M Bn p. Roberts (1886), 18 Q. B. D. 702; affirmed 18 Q, B. D. 286, C. A,; Re 
General South American Co . (1877), 7 Cb. D. 687; Pothier, No. 117 j Story, § 898; 
unless the cases be explained as resting on the special contract between drawer 
and drawee. This might reconcile the decisions, but does not appear to be the 
ground of decision. 
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from the dishonour of a bill in a country different from that in "which 
it was drawn or indorsed. 85 The re-exchange is ascertained by proof 
of the sum for which a sight bill (drawn at the time and place of 
dishonour at the then rate oj emchange on the place where the drawer 
or indorser sought to be charged resides) must be drawn in order 
to realise at the place of dishonour the amount of the dishonoured 
bill and the expenses consequent on its dishonour. 80 The expenses 
consequent on dishonour are the expenses of protest, postage, 
customary commission and brokerage, and, when a re-draft is drawn, 
the price of the stamp. 87 

The holder may recoup himself by drawing a sight bill for such 
sum on either the drawer or one of the indorsers. Such bill is called 
a “ re-draft ”. The indorser who pays a re-draft may in like manner 
draw upon the antecedent party. 88 For example : A, in England, 
draws a bill for £100 on B in Calcutta, payable there at a rate of 
exchange indorsed thereon. This entitles the holder to reoeive (say) 
1,000 rupees. The bill is dishonoured, and the expenses of protest, 
etc., come to ten rupees. The holder iB then entitled to 1,010 rupees 
in Calcutta. At the time of dishonour sight bills on England are 
at 5 per cent, discount. Accordingly a sight bill on England for 
£106 Is. would realise in Calcutta 1,010 rupees. The holder may 
either draw a sight hill on A far £106 Is., and thus recoup himself, 
or he may sue A in England for £106 and interest, and £1 Is. 
expenses. 

A custom according to which the holder may recover either the 
sum he gave for the bill or the re-exchange, at his option, is 
invalid 8,1 ; but a custom according to which a fixed rate of damages 
ia substituted for re-exchange is probably valid. 80 In some countries 
a fixed rate is provided for by statute. 81 

The term ** re-exchange ** is used to signify (1) the amount of a 
redraft; (2) the loss on a particular transaction occasioned by the 
exchange being adverse; (8) the course of exchange itself ; or (4) 
the right to the sum which would be secured by a redraft ; so the 
context must always be looked to. When English law applies, the 
right to re-exchange arises on dishonour by non-acceptance, as well 


»« Of. Wtllans v. Ayers (1877), 8 App. Cas, at p. 148, P. C. ; and see Melhsh v. 
Simeon (1794), 2 H, Bl. 878; 126 35. R, (cumulative re-exchange against drawer)! 
Suae v. Pompe (1880), 8 C, B. (x.s.) 688, see at pp. 668, 667; 141 1, R, ; Preach 
Coda, Arts. 177-168. „ „ 

« He Tastet v, Banng (1809), 11 last, at p. 269; 108 E. R.; Swe v. Pompe (i860), 
8 C. B. (K.*.) at pp. 668, 667; 141 E. R. ; German Exchange Law, Art. 60. 

* r he Commercial Bank of South Australia (1887), 88 Ch. D. at p. 628. 

« Ci, Mellwh 7 . Simeon (1794), 2 S. Bl. 878; Sues v, Pompe <1860), 8 0. B. (s.8.) 

at p. 666; 141 E. R. ; French Code, Art. 178; German. Exchange Law, Art. 88, 

88 Swe 7. Pompe (I860), 8 0. B. (n.s.) 688; 143 E. R. 

WiUans v. Ayers (1877), 8 App. Cas. at p. 144, P. 0. 

Tobago, for example. Bee Ea p. Roberts (1®6)> 18 Q. B, B. 286, C. A, 
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as on non-payment . 93 Under most continental codes it only arises 
on dishonour by non-payment. For the reason, see pp. 189 and 188. 
See the subject of re-exchange carefully worked out, German 
Exchange Law, Arts. 49 — 54; French Code, Arts. 177 — 186; 
Nouguier, §§ 1886 — 1866. 

Control over interest. 

(8) Where by this Act interest may be recovered as 
damages, such interest may, if justice requires it, 
be withheld wholly or in part, 98 and where a bill is 
expressed to be payable with interest at a given 
rate, interest as damages may or may not be given 
at the same rate as interest proper. 84 

For example, if a valid tender has been made, interest might be 
withheld from date of tender, and if presentment for payment was 
delayed interest might be disallowed. 95 As to interest reserved by 
the bill itself, see s. 9 (1). Interest by way of damages has been given 
at 5 per cent., but 4 per cent, was recently given. 98 

Transferor by delivery and transferee. 

58. (1) Where the holder of a bill payable to bearer 
negotiates it by delivery without indorsing it, he is called 
a “ transferor by delivery 

Holder is defined by s. 2 ; bill payable to bearer by s. 8 (8) ; and 
negotiation by s. 81. When a hill is transferred by delivery, the 
transaction is frequently spoken of in the cases as a sale of the bill. 
In mercantile phraseology sale has a different meaning; see p. 86. 

Not liable on instrument. 

(2) A transferor by delivery is not liable on the 
instrument. 88 

* a Cf. Sues v. Pcmpe (I860), 8 C, B. (x.a.) at p, 566; 141 E. B. 
ta Bee rate reduced. Ward v, Morrison (1842), Car. & M. 188; 174 E. B. ; and see 
per Cotton, L.J. , in Webster v. British Empire Oo. (1880), 16 Ch. D. at 
pp. 176, 176. 

»* Keane v. Keene (1857), 8 C. B. (s.s.) 144; 140 E. B.; of. Aokermam v. 
Ehremperger (1846), 16 If. & W, at p, 108; 168 E. B. ; Laing v> Stone (1828), 
2 M. * By. 662: 171 E. B. 

* s Dent y. Dunn (1812), 3 Camp. 296; 170 E, B. (tender); see, further, Murray v, 
Hast India Co. (1821), 6 B, & Aid, 204; 106 E. B. (holder dead and no demand 
of payment made); Phillips v. Franklin (1820), G-ow 196; 17 E. B. (bill payable 
at particular place, and no demand there proved); of. Bonn v. Dahell (1828), 
M. ft M. 228; 173 E. B. 

•» A Be Commercial Bank (1887), 36 Ch. D. at p. 629; Keene v, Keene (1867), 8 B. C. 

(H.s.) 144. See p. 188. Riches v. Westminster Batik, Ltd,, [1948] 2 A. E. B. 726. 
»t Roberts (1798), 2 Cox 171; Fmn v. Harrison (1790), 8 T. B, 767 ; see also 
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A transferor by delivery is not liable on the consideration in respect 
of which he has transferred the bill, if the bill be dishonoured, 9 ® 
unless (1) the bill was given in respect of an antecedent debt," or 
(2) it appears that the transfer was not intended to operate in full 
and complete discharge of such liability, 1 or (8) the circumstances 
imply an indemnity against loss, e.g., where A “ obliges ” B by 
cashing a cheque for B. s 

The transferee, in order to avail himself of the above exceptions, 
must use reasonable diligence in endeavouring to obtain payment, 
and in giving notice of dishonour or repudiating the transaction.* 
For example : — 

1. D, the holder of a bill for £100, which has been indorsed in 
blank, discounts it with a banker for £00 without indorsing it. The 
bill is dishonoured. D is not liable to refund the £90. < 

2. D changes a banker's note or cashes a cheque payable to 
bearer for the convenience of the holder. If the bank has stopped 
payment, or the cheque is dishonoured, D can recover the money.* 

Warranty by transferor. 

( 8 ) A transferor by delivery who negotiates a bill thereby 
warrants to his immediate transferee being a holder for 
value that the bill is what it purports to be,® that he has a 
right to transfer it/ and that at the time of transfer he is 
not aware of any fact which renders it valueless.® 


*« Bead v, Hutchinson (1818), 8 Camp. 352; 170 E. R. ; of. Van Wart v. Woolley 
(1824), 3 B. is C. at p. 446; 107 E. B., Abbott, C.J.; Evans y, Whyle (1829), 
8 Bing. 485 ; 130 E. It. 

« Ward v. Evans (1708), 2 Ld. Baym. at p, 980 ; 92 E. E.; cf. Camidye v. Allenby 
(1827), 6 B. & C. at p. 382; 108 E. E.,33ayley, J. ; but qu. if this exception now 
applies to bank notes; Guardians of Lichfield, v. Greene (1857), 26 L. J. Ex. 
at p. 142. 

1 Van Wart v, Woolley (1824), 8 B. & Q. at p. 448; 107 E. B., Abbott, O.J. 

2 Turner v. Stones (1843), below, noto 5. 

* Rogers v. Langford (1888), 1 Cr. & M. 842; 149 E. R. ; Houle v. Brown (1888), 
4 Bing. N. C. 266; 182 E. B.; Robson v. Oliver (1847), 10 Q. B. 704; 118 E. R. 

* Bank of England v. Newman (1700), 1 Ld. Baym. 442; 91 E. B. 

s Turner v, Stones (1843) , ID. & L. 122, note; Woodland v. Pew (1857), 26 L. J. 
tj. B. 202; of. Timmins v. Oibbina (1862), 18 Q. B. 722; 118 E. B. (notes paid 
into a bank and oredited to customer). 

« Gompertz v. Bartlett (1858), 28 L. J. Q. B. 66 (bill void for want of stamp); 
cf. Pooley v. Biown (1862), 81 L. J. C, P. 184; Leeds Bank ▼. Walker (1883), 
11 Q, B, D. 84 (altered bank note). 

t Story on Promissory Notes, § 118 (no English decision). Of. New Lark Negotiable 
Instruments Law, 5 116. 

* Of, Penn v. Harrison (1790), 3 T. R. at p. 769; 10Q E. B.j Delaware Bank v. 
Jervis (1869), 20 New York B. 228; Bridge v. Batchelor (1864), 92 Massaobna. 
B. 394. 
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Illustrations 

1, 0 discounts with D a bill payable to bearer without indorsing it. It turns out 
that, unknown to C, the amount of the bill had been fraudulently altered by a 
pievious holder. D can recover fiom C the money he paid 0 

2 A bill broker discounts with a bank a bill indorsed in blank by the payee The 
lndoisoi absconds, and the signatmes of tho drawer and acceptoi turn out to be 
foigetips, Tho bunk tan rccovei fioin thf bill biokcr tho money they paid him. 10 

3 An agent gets a bank to discount a bill diawn and indorsed m blank by his 
principal, and then pays ovei the money to his principal. The signatuie of the 
acceptor was a foigeiy, but the agent did not know it. The drawer fails The bank 
cannot recover from the agent. 11 

1. Tho bona fide holdti of a bill puipoitmg to be diawn by A, accepted by B, 
and indorsed in blank by C, discounts it with a banker. It turns out that the 
signatures of A and B were toigcnus, and that C, whose indorsement was genuine, 
is insolvent The banker can rooovei from tho holdei the money he paid him. 18 

When the transferee discovers the defect in the bill he must 
repudiate the transaction 'with reasonable diligence . 13 

There is some confusion in the cases owing to a failure to distinguish 
between the warranty of genuineness and the liability on the 
consideration. The warranty of genuineness is an incident of the 
contract of sale, and, for this purpose, it is immaterial whether the 
thing sold be a bill or any other personal chattel. The transferor is 
for this purpose an ordinary vendor . 14 In New York the warranty 
is more extensive than in England. The transferor of a note warrants 
the solvency of the maker at the time of transfer.” The holder of 
a hill who presents it for payment, though he parts with the bill and 
gets the money, is not in the position of a vendor. He does not 
guarantee the genuineness of the instrument. 1 * 


Accommodation Party and Person Accommodated. 

Contract of Indemnity on accommodation bill.— When a person 
draws, indorses, or accepts a bill for the accommodation of another, 
the person accommodated impliedly engages (a) that he will provide 
funds for the payment of the bill at maturity; (b) that he will 
indemnify the accommodation party who is compelled to pay the 


* Jones y. Ryde (1814), 8 Taunt. 488; 198 E. B. ; ef. Burchfield- v. Moore (1854), 
93 Ij. J. Q. B 281. 

10 Fuller v. Smith (1824), B. & M. 49; 89 E. B. 

11 Ess p- Bird (1831), 4 Be G. 4; 8. 2T8; 84 E. B. Of, Gowers and others v, Lloyds 
and Nat. Prov. Foreign Bank, Ltd., (1987] 8 A. E. B. 65. 

»* Gurney v. Womersley (1864), 24 h. J, Q. B. 40; Merriam v. Wolcott (1861), 
85 Massaehns. B. 258. 

18 Pooley v. Brown (1882), 81 L. J. C. P, 184. 

18 Meyer v. Richards (1896), 166 N. 8, R. at p. 406, Sup. Ct. U. S., reviewing 
English and American cases. By way of analogy, see s. 12 of the Sale o£ Goods 
Act. 1893 (66 & 57 ’Viet. c. 71), and notes thereto in Ohalmer's edition. 

i* Roberts v, Fisher (1870), 48 New York B. 159} of. New York Negotiable Instru- 
meats Law, § 115, and notes in Crawford’s edition. 

I* Guaranty Trust Go. of New York v. Hannon (1918), 28 Com. Cas. S99, 402, C» A. ) 
[1918J 2 K. B. 628, 681, 0. A 
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bill through omission to provide the funds in accordance with the above 
first obligation. 17 For example : — 

1. B accepts a bill to accommodate the drawer. The drawer sends 
funds to B to provide for the bill, but becomes bankrupt before the 
bill matures. B can retain those funds for the purpose of paying the 
bill. 1 ” 

2. A signs a bill as drawer to accommodate the acceptor. It is 
dishonoured. Although A receives no notice of dishonour, he pays 
half the amount of the bill to the holder. A cannot, it seems, recover 
this sum from the acceptor, for he has not paid under compulsion. 
But has he not paid, if not at the acceptor’s request, at least to his use ? 

8. B accepts a bill to accommodate the drawer, but is not provided 
with funds to pay it. There is some prime, facie defence against the 
holder. B is sued, defends the action, and has to pay the amount of 
the bill and costs. B can recover from the drawer the amount he 
paid, including the costs of defending the action.-*" 

4. A bill for £200, drawn abroad, is accepted for the accommo- 
dation of the first indorser. Acceptor and indorser fail. The holder 
gets £100 from the acceptor and £100 from the indorser. The 
indorser’s estate pays 15s. in the pound. The acceptor, in proving 
on the contract of indemnity against the indorser, can get £50, which 
makes the total amount paid by the indorser on the bill (£150) to 
be at the rate of 15s. in the pound. 21 

Accommodation bill and accommodation party are defined, pp. 
89 — 91. An accommodation party who is compelled to pay the bill 
has all the rights of an ordinary surety in such case, e.g., he is 
entitled to the benefit of all securities held by the creditor. 22 The 
Statute of Frauds does not require the contract of indemnity which 
arises out of an accommodation transaction to he in writing. 23 

Where two or more persons become parties to a hill to 
accommodate some third party, their rights and liabilities between 

if Reynolds v. Doyle (18401, 1 M. 4 Oi. 758; 133 E. B.; Sleigh v. Sleigli (1850). 
6 Exch. at pp, 516, 517 ; 166 E. B., Parlte, B. j of. Hawley v Beverley (1843), 
6 M. & Gr. at p. 227; 184 E. B. ; Asprey v. Levy (1847), 16 M. & W. 851; 
153 E. B. 

i* Yates v. Hoppe (1860), 19 Ii. .1 6. P. 180. 

i® Sleigh v, Sleigh (I860), 6 Exch. 514; 156 E B.; but see Ex p Bishop (1880), 
16 Ch. D at pp 410, 417, C. A. 

30 Stratton v. Mathews (1848), 3 Escb. 48; Baker v. Martin (1848), 3 Barb. 634, 
New 'York (accommodation mdoiscr); cf. Bagnall v. Andrews (1880), 7 Bing, at 
p. 222); 181 E. B.; Garrard v. Cottrell (1847), 10 Q. B. 879; 116 E. B. Alitor if 
the action be defended without reasonable cause; Roach v. Thompson (1830), 
M. * M. 487; Beech s. Jones (1848), 6 C. B. 696. 

31 Ex p. European Bank (1871), L. B. 7 Oh. 108. 

23 Beehervaise v. Leans (1872), L>. B. 7 C. P, at p. 877; Gray v. Seekham (1872), 
It. B. 7 Ch. 680 

*» Batson r. King (1869), 4 H, & N. 739; 1B7 E. B. 

C.B.E. 


18 
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themselves are those of co-sureties, and must be determined 
irrespective of the position of their names on the instrument. 84 For 
example : A bill is drawn by one person, and indorsed by another 
for the accommodation of the acceptor. The drawer has to pay the 
bill. He can sue the indorser for contribution as a co-surety, though 
he could not sue him on the biH.®’ It is conceived that there is 
nothing in this rule inconsistent with the decision of the House of 
Lords in Steele v. M‘Kinlay, 3a which merely decided that the drawer 
could not sue the indorser on the bill. The drawer there never 
suggested that he was entitled to contribution from the indorser as a 
co-surety. 

24 Reynolds v. Wheeler (1861) , 80 L, T. C. P. 360; Macdonald v. Whitfield (1888), 
8 Am. Cas,. 788, P. C. ; cf. Batson v. King (1869), 4 H. 4 if. at p. 741 ; 167 E. R. ; 
McCall Bros. v. Hargreaves, [1982] 2 KB. 423; National Sales Corp. v. Bernards, 
[1931] a K. B. 188. 

28 Reynolds v. Wheeler (1861), 80 L. J. C. P. 360. 

28 (1880), 6 App. Obs. 764; Bee, further, s. 66 and notes thereto. 



discharges 


195 


Discharges 

LDuchaiqe of Bill — A bill is discharged when all rights of action theieon aie 
extinguished. It then ceases to be negotiable, and if it subsequently coraob into 
the hands of a holder m due roursi., he acquires uo ughl ol action on the 
instrument. 27 

A right of action on a bill must be distinguished fioin a light of action which 
a party to a bill may have arising out of the bill transaction, but wholly independent 
of the instrument. The formei is transferred by negotiating the instrument, the 
latter is not, and may be incapable of being transtoned. The Conner is extinguished 
by the discharge of the instrument, the latter may 01 may not be so, I'oi example, 
if one of three joint acceptors pays a bill, it is discharged , but be personally has 
a light of contribution from bis co- acceptors. 28 If an accommodation acceptor 

f ays a bill it is discharged, 20 but he has a personal right of action for indemnity, 
f an acceptance be given for a debt, and the acceptance is paid, both the debt 
and the bill are discharged. 

Discharge of Parties. — Again, the dischaige ot a bill must bo distinguished from 
the discharge of one or more of the parties thereto, e.g., the acceptor may be 
discharged by a discharge in bankruptcy, while the diawer and indoisera are only 
liberated to the extent of the dividends or composition received by the holder 00 '; 
or a particular indorser may be dischaiged by want of notice of dishonour, while 
the drawer and other indorsers remain liable; or, again, an indorser may be 
dischaiged as regaids a particular party, but not as regards subsequent parties. 31 ] 

Payment in due oourse. 

59. (1) A bill is discharged by payment in due course 
by or on behalf of the drawee or acceptor. 3 ® 

“ Payment in due course ” means payment made at or 
after the maturity of the bill to the holder thereof in good 
faith and without notiee that his title to the bill is 
defective. 33 

Payment in due oourse. — No definition of payment is attempted, 
for “ payment ** is not a technical term. 3 * The holder of a bill is 
entitled to receive money (of. s. 8 (I) and s. 17 (2] }, but when the 


27 ffatmer v. Steele (1849), 4 Excli, 1; 154 E. B„ Ex. Oh,; Burchfield v. Moore 
(1864), 98 Ti. J. Q, B. 261; cf. Burbndge v. Manners (1812), 8 Camp, at p. 194 
(payments); Cttndy v. Marriott (1881), 1 B. & Ad. 696; 109 E. B. (stamp). 

23 Harmer v. Steele (1849), 4 Bxch. at p. 14; 164 E. B.; see the converse, Houle v. 
Baxter (1802), 3 East 177; 102 E. B. 

28 This statement was approved by Lord Atkin in Coats v. U won Sank of Scotland, 
C1929] S. C. £E. L.) 114. 

30 Be Joint Stock Discount Co. (1870), L. B, 10 Eq. 11; Re Jacobs (1876), L, It. 

10 Ch. 211 (composition under Bankruptcy Act, 1889), 

« Df. O’Keefe v. Dmn (1815), 6 Taunt. 816; 128 E. B.; and a. 48 (1). 

32 Motley v. Culvemell (1840), 7 M. & W. at p. 182; 161 E, B., per Parke, ft; 
New York Negotiable Instruments Law, § 200. See, as to cheque, Coats v. 
Union Bank of Scotland, supra. 

33 See holder defined by s. 2; good faith by s, 90; and defect of title by s, 99 1 (2); 
bee New York Negotiable Instruments Law, § 148. 

at See per Maale, J., Maillard v, Arqyle (1848), 6 W. & Gr. at p. 48; 184 1. B.; 
ot aiMsaook v, Balls (1889), 24 Q. B. D. at p. lfl. 
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time of payment comes he may, if he chooses, receive satisfaction 
in any other form. Any satisfaction which would operate as a 
discharge in the case of an ordinary contract to pay money is equally 
effectual in the case of a bill. 1 ’ "Willes, J., seemed to think this 
principle hardly wide enough, having regard to the rule (s. 62) that 
accord without satisfaction may m some cases suffice •' <l ; and note 
also section 08 (cancellation), and section 64 (alteration). 

Completion of payment. — Payment by a banker to a private 
individual is complete, and the property in the money passes to the 
payee, when the money is laid on the counter . 1,7 As regards what 
constitutes complete and irrevocable payment between banker and 
banker where there is a clearing-house, see the special verdict in 
Warwick v. Rogers 18 ; where there is no clearing-house, see Pollard 
v. Bank of England.™ 

Proceeding for costs. — Where the holder of a bill sues concurrently 
two or more of the parties thereto and is paid by one of them, he 
may still proceed against the others for costs incurred . 40 

Presumption of payment. — It seems that there is a presumption 
of payment in the case of a bill or note which is twenty years old, 
quite apart from the Statute of Limitations . 41 

Part payment — Part payment of a hill in due course operates as a 
discharge -pro tan to.™ As to part payment by the drawer or an 
indorser, see p. 239. Under the continental codes the holder cannot 
refuse part payment; this is clearly not English law. 

By whom payment must be made — For payment to operate as a 


38 See, e.g., cases discussed on this basis: Cnpps V. Dams (1843), 12 M. & W. 169; 
162 E. B. (agreement to set off another debt); Sibree v. Tripp (1846), 16 M. & 
W. 23; 163 E. R. (negotiable bill for less amount); Ford v. Beech (1848), 11 
Q. B. 862; 116 E, B., Ex. Ch. (agreement to suspend); Ansell v. Baker (1860), 
16 Q. B. 20; 117 E. B. (merger); Belshaw v. Bush (1861), U C. B. 207; 188 E. R. 
(bill of third party) ; Woodward v. Pell (1868), L. R. 4 Q. B. 66 (debtor taken in 
execution). Ag to payment in bondB, see Schroder's Case (1870), It. R. 11 Bq. 131. 
38 Cf. Cook v. Lister (1868), 92 L, J. C. P. at p. 126; Abrey v. Crux (1869), L. R. 
6 C. P. at p. 44, 

37 Chambers 7, Miller (1862), 82 L. J. C. P. 30. 

88 Warwick v. Sogers (1843), 5 M, i G. 340 ; 184 E, R, ; and London Banking Corp. 

v. Horenail (1898), 8 Com. Cas. 106, as to “bankers' payments ", 

88 (1871), L. B. 6 Q. B. 623. 

80 Randall v. Moon (1862), 21 L. J. 0. P. 226, as explained by Cook v, Lister (1863), 
32 L. J. C. P. at p. 127; London and Sub. Bank v, Walkinshaw (1871), 25 
I,. T. 704. 

81 Cf, Brown r. Rutherford (I860), 14 Cb, D, 687. C. A. 

« Craves 7. Key (1882), 3 B. t Ad. SIS; 1X0 E . R.; of. Cook v. Lister (1868). 
32 I». J. C. P, at p. 186, WiHes, J. ; Brenhh Code, Art, 128} German Exchange 
Ear?, Arts. 38, 39. 
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discharge of the bill it must be made by or on behalf of the drawee 41 
or acceptor. 11 For example : — 

1 A bill is accepted by three joint acceptors (not paitnci*,) Ont of thorn pa vs 
it at maturity. The bill is discharged and cannot be again negotiated It is mama 
tenal that the acceptor who paid accepted the bill for the accommodation of the other 
two. 40 

2. A bill accepted payahle at a bank and indorsed in blank by C is sent to P 
to collect at matunty. II imptopcilv discounts it To legam possession D goes to 
the acceptor’s bankers, pays in thi amount of thi bill, and asks to have the bill 
given up to him, alien the holdti lias 1 km n paid This is doni. Thi bill is not 
dischaigcd. C can sue the accepUi . 1,1 

3. C is the holder ot a dishonomed hill indorsed in blank 1) pays the amount 
and costs to C in order to get the bill and sue on it C paits with the bill undei 
the impression that D haB paid it on behalf of the meeptoi The bill is not 
discharged. D can sue the drawet lr 

1. A joint and several note is paid at maturity by one of the makeis. The note 
is discharged. 48 

5. The payee of a note payable on demand takes algo a mottgage to secure the 
debt. Ho then transfers the mortgage, getting the amount ot the note. Afterwards 
he indorses the note to a holder in due course. The note has not thereby been 
paid and is enfoiceable by auch holder, ,B 

By s. 89 provisions as to the acceptor of a bill apply, mutatis 
mutandis, to the maker of a note. Thus, discharge of the instrument 
in Illustrations I and 4 would not prejudice any right to contribution 
or indemnity against the co-acceptors or co-makeTS, for such right is 
independent of the instrument. Illustrations 2 and 8 exemplify the 
rule of English law, that payment of a debt by a stranger does not 
discharge it. In countries where the civil law prevails payment by a 
stranger operates as a discharge, according to the maxim, Debitorem 
ignarum sett eiiam invitum solvendo lib erare possumus. 

To whom payment must be made. — Subject to the special provisions 
of the Act for the protection of bankers,™ payment, in order to 
operate as a discharge, must be made to the holder, ox some person 
authorised to receive payment on his behalf,* 1 


40 Wilkinson y. Srmson (1888), 2 Moore P, C. at p. 287; 12 R. li., Parke, B. 

44 Callow v. Lawrence (1814), 3 M. & S, at p. 07 j 106 B. R., Lord Bllenborough : 
Jones v, Broadhursl (1860), 0 G. B. at p. 181, Cresswell, J, 

45 Harmer v. Steele (1849), 4 Exch. at pp. 13, 14 j 164 E R., Ex. Cb, ; cf. Barlrum 
v. Caddy (1838), 9 A, S B, 276; 112 B. B. (note ou demand paid by accommo- 
dation maker). 

40 Deacon v. Slodhart (1841), 2 M. & Or. 317; 133 E. R. ; Thomas v. Fenton (1847), 
5 B, & L. 28, see at p. 38; cf, Walter v. James (1871), L. R. 8 Ex. 121; and 
siib-s. (2). 

4f Lyon v. Ma.noell (1868), 18 li, T. 28; and sub-s. (2). 

48 Beaumont v. (h eathcai (1846), 2 C. B. 494; 114 B. R. 

48 Glasscock v. Bolls (1889), 24 Q. B. D. 13, C. A. 

84 Bee &, 60 (forged indorsement on demand drafts); s. 80 (ero-tsed cheques); and 
see 8, 72 (2) and notes as to conflict of laws. 

» l Cf. s. 46 (8>, presentment for payment; Lcjtley v. Mills (1701), 1 T. R. ot p. 178; 
128 E, R. f Walker v, Macdonald (1818), 2 Exch. at p. 502; Roberts v. Tucker 
am). 16 0. B, at p, 569, Ex, Oh.; Pothier, Nos. 164—167; Nouguier, J 889. 
See Also a. 7 (3), and a. 24. 
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See “ holder 55 defined by s. 2 and “ good faith ” defined by s. 90. 
For example : — 

1. A bill 19 tndoised payable to John Smith or order. Anothei person ol the same 
name gets the bill and piestnta it. The acceptor pays him . The bill is not 
discharged. The acceptor is still liable to the real John Smith. ’* 

2. A bill indorsed in blank is stolen. The thief presents it to the acceptoi at 
maturity, and obtains payment It the acceptor pays him in good faith the bill is 
discharged, for the thiol is the holder ” 

8. The indorsee ol a bill who has obtained it by fraud, presents it at matuaty 
to the acceptor, who pays in good faith. The bill is discharged.’ 4 

As to lost bills, see s. 70; and, for bills in sets, see s. 71 (5) and 
(6). Where a bill is held wrongfully the acceptor may set up the 
jus tertii (pp. 55, 96, 98). If he merely suspects that bill to be held 
wrongfully he will act at his peril. 

Holder's identity. — Under some continental codes, when a bill is 
payable specially, and the holder is unknown to the payer, he is 
bound to give some proof of identity : Nouguier, § 896; this appears 
to be also the law in the United States.’ 6 In England it is conceived 
that possession is primn facie evidence of identity, 66 and that if 
the payer doubts the identity of the person presenting, or the 
genuineness of the instrument, he must pay or refuse payment at his 
own risk. There is a dictum by Maule, J,, that in such case the 
payer would be allowed a reasonable time to make inquiry 5T ; but 
having regard to the duties of the holder this seems very questionable. 
The usual practice is to offer to pay under an indemnity. 

At what time.— Payment, to operate as a discharge, must be made 
at or after the maturity of the instrument. 5 * Payment by the drawee 
or acceptor before maturity operates as a mere purchase of the 
instrument, and, subject to s. 61, he may, if the form of the bill 
permit, re-issue, and further negotiate it. 56 Premature payment, or 
any other premature discharge, is of course valid inter partes. 
Thus ; — 

1. Accepted bill payable thiee months after date. A month before it matures 
the holder indorses it for value to the acoeptor. The next day the acceptor 
indorses it to D. D can stie all parties to the hill.* 0 


See s. 24, and Graves ▼, American Bank (1868), 17 New York E. 206; cf. MeSntire 
v. Potter (1889), 22 Q, B D. at p. 441. 

** Smith v. Sheppard (177B), cited Chitty on Bills, 10th ed., p, 180, n. 

Cf. Robartt v. Tucker (1861), 16 Q. B. at p, 578; 117 E. E. 

** Daniel, § 1818. It certainly is the practice. 

** Of. Bulkeleg v. Butler (1824), 2 B. & 0. at p 441; 107 E, E , per Bayley, J. 

*r Robarti y. Tucket (1861), 16 Q. B. at p. 678; 117 E. R.; cf. Paget on Banking, 
4th ed., p. 182. 

£ ur bridge v. Manners (1812), 8 Camp, at p. 194; 170 E. B.; Beaumont v. Great- 
head (1846), 2 C. B. 494; 185 E. E. (note); Drench Code, Arts. 144—146. 

« Hatley v. Cuteenoeit (1640), 7 M. & W, 174; aee at p. 182, Parke-, B. ; 161 E, R ; 
Attenborough v. Mackenzie (1866), 25 L. J. Ex. 244; cf. German Exchange Daw, 
Art. 10. 

*o Ibid. 
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2 An accepted bill payable three months after date is held bv C. A month 
before it matiueb the acceptor pays C, but C retains the bill. The next dav (' 
indorses it to D, who takes it lot value and without notice of the payment 
D can sue tho acetptoi <*> .llitri , il l he bill had been payable one month aftei 
matuuty. 

3 The aeceptoi of a bill settles with a dtauei befoie the bill matuies. It turns 
out that the bill was outstanding m the hands ol a third party* The aeceptoi 
must pay the holdei, but can recovtr the amount fiom the drawer as money paid 
to his 1188 62 

Payment by drawer or indorser. 

(2) Subject to the provisions hereinafter contained, 6,1 
when a bill is paid by the drawer or an indorser it is not 
discharged; but 

(a) Where a bill payable to, or to the order of, a third 

party is paid by the drawer, the drawer may enforce 
payment thereof against the acceptor , 1 14, but may 
not re-issuc the bill. 6 ' 1 

(b) Where a bill is paid by an indorser, or where a bill 

payable to drawer’s order is paid by the drawer, 
the party paying it is remitted to his former rights 
as regards the acceptor or antecedent parties, and 
he may, if he thinks fit, strike out his own and sub- 
sequent indorsements, and again negotiate the 
bill. 66 

IU.USTRMIONS 

1 The acceptor of a bill, onginally payable to diawei’s older, dishonours it. 
The drawer pays the holder and gets the bill. He may eitbei sue tbe acceptor himself, 
or he may Btuke out his own apd the subsequent indm semen ts aud again negotiate 
the bill away. 07 

2 The acceptor of a bill becomes bankrupt, C, a holder ol the bill, who had 
indoised it away before the bankruptcy, takes it up after the bankruptcy. C can 
set off the bill against any claim the acceptor’s trustee may have against him.* 8 

8. The C Bank discount a bill, which is accepted payable at then house, and then 
indorse it away. At maturity it is presented to tbe 0 Bank and paid. It is a 

«i Of, Dod v. Edwards (1827), 2 C. A 1'. 602; 172 E. It (premature leleawO; Blench 
Code, Art 144; Cnpps v Dams (1848), 12 M. & W. ISO; 152 E, K. , U u/ham v 
Primrose (1859), 7 C. B (u.s ) 82; 141 E. R. 

82 Hawley y, Beverley (1848), 6 M. & Or. 221; 184 B. R. 

83 See sub s. (8) as to accommodation bills. 

« J.»„ if lie is not an accommodation acceptor for the drawer (s. 50 (3) ). 

88 Cf. Williams v* James (1850), 16 Q. B, at p. 605; 117 E, It. A liter m America 
it payee had indorsed in blank: Daniel, § 1240; Gardner v, Maynard (1868), 
89 Maasaphus, H. 456; cf. New York Negotiable Instruments Law, § 202. 

** Jones v Broaihurs t (1850), 9 C, B. 178; 187 E. B. ; Kemp y. Bolls (1864), 10 
Eroh. 607; Woodward v. Pell (1868), L, E, 4 Q. B. 55; cf. New York Negotiable 
Instruments Law, § 202. 

* T (follow y. Lawrenie (1814), 3 M. & S. 96; 105 E. H. ; Hubbard y. Joefeson (1827), 
4 Bmg. 390; Elsworth v. Brewer (1881), 28 Maflsachns, B. 81?. 

88 McKinnon <r< Armstrong (1877), 2 App. Cas, at p, 539, H, L. 
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question of fact whether they paid as the agents and bankets of the acceptor, or 
whether they took up the bill as indorsers la the lattei ease it ts not discharged, 
and they can sue the drawtt, or if he be a ouatoiuei, debit him with the amount 
of the bill.<>® 

4. The indorser of a bill writes to the drawn promising to 1 letue " it, and 
accordingly takes it up betore matin tty. The bill is not dischaiged 70 

The House of Lords has held that the drawer or indorser paying 
a bill is a quasi - surety for the acceptor, and that the analogy is 
sufficiently close to entitle him to the benefit of any securities 
deposited by the acceptor with the holder, and retained by the 
holder at the time of the dishonour of the bill, 71 Suppose the drawer 
or indorser after payment again indorses the bill away. Who would 
then be entitled to the benefit of the securities? This raises a 
difficulty not adverted to in the case. 

"When a bill is paid wholly or in part by the dTawer or by an 
indorser, and the holder retains possession of the bill, he holds it 
as trustee for such drawer or indorser, as regards the amount 
received 73 ; provided that, when the acceptor of a bill becomes 
bankrupt, any payment made by the drawer or an indorser to the 
holder must be deducted from the amount for which the holder is 
entitled to prove against the acceptor’s estate. 73 

The right of the holder to retain the bill when he has been paid 
by the drawer or an indorser depends on the arrangement between 
them. 71 In France and other countries where the civil law is followed, 
payment by the drawer or an indorser discharges the bill. See 
Pothier, No. 106. 

Payment of accommodation bill, 

(8) Where an accommodation bill is paid in due course 
by the party accommodated the bill is discharged. 

Il/IiUSTIHTlON 

A bill is acceptor! toi tbo accommodation ot the dtawer. The diawer negotiates 
the bill, and then takes it up at maturity. Subsequently he re-issucs it. The 
holder cannot aue the acceptor for the bill is discharged. 7 ’ 

80 Pollard v. Ogden (1853), 2 E. & B. 459; 118 E. R. 

70 Elsarn v. Denny (1854), 15 0. B. 87; see at p, 94 os to the meaning of “ retire ”, 
but see a different construction put on the terra, Six p. Reed (1872), L. R. 14 J3q. 
at p. 693. 

71 Duncan, Pox J Co. v. M. <f S. Wales Bank (1880), 6 App. Ca-s. 1, H. li. 

72 Jones v. Broadhurst (1850), 9 0. B. at p. 183; 187 E. R.i Cook v. Lister (1863), 
32 L. J. C. P. at p. 127, Wtlles, J. ; Thornton v, Maynard (1876), L. B. 10 
C. P. 695. See p 124. as to the effect of this if liolrlci sues, 

77 Ex p. Taylor (1857), 26 L. J. Bk. 58; Bv p. Maxoudoff (1868), L B. 6 Eq. 682. 
** Jones v. Broadhunt (I860), 9 C. B. at p. 183; 187 E. R. ; cf. Woodward v. Pell 
(1868), L. R. 4 Q. B. 55, as to a hen for costs; and Duncan, Fox if Co. v. N. cf 
S. Wales Bank (1880), 6 App. Cas. at pp. 17, 18, 

75 Cook v. Lister (1863), 32 L. J, C. P. at p. 127, WiUee, J,; see also Lazarus v. 
Cowie (1842), 8 Q. B. 459; 114 B. R., critioised but followed In Jewell v. Parr 
(1853), 18 C. B. 909; 138 E. R., apparently approved Parr v. Jewell (1856), 
16 C. B, 884, at p, 709; 130 E, E., Parke, B , Ex. Ch, ; Jones v. Broadhurst 
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See note to s. 28, defining “ accommodation bill The discharge 
may be supported on the ground adopted by Willes, J., that the 
person accommodated pays as the acceptor’s agent, or on the ground 
that the bill has been paid by the party ultimately liable. See p. 216, 
as to principal and surety; and a. 86 (2), as to equities attaching 
to overdue bill. 

The payor can therefore obtain a good discharge although he has 
paid the money due on the instrument under the mistaken belief that 
the payee was entitled to payment. Whether he can in such a case 
(if he choose so to do), or in the other cases (where he gets no 
discharge), recover the payments made by mistake is a question 
which is part of the difficult general problem of recovery of money 
paid by mistake. There is so much difference of opinion on the 
nature of the action for, and the basic principle governing, the 
recovery of money so paid, as well as on the formulation and scope 
of the rules themselves, that no attempt will be made here to deal 
comprehensively with the topic. 76 

Recovery by Payor of Money Paid by Mistake. 

Where payment of a bill or note is made fay mistake to one not 
entitled to receive payment, and who cannot give a discharge, the 
money so paid may be recovered back by the payor as follows : — 

(1) The payor of a forged, altered, or cancelled bill, who has 
been directly induced to pay it by the negligence of his 
correspondent or customer, and has not himself been guilty 
of negligence, can recover the money so paid from such 
correspondent or customer. For example : — 

1. A draws a cheque on his bankers fox 450, carelessly leaving a black space 
before the woids and figuies “ fifty The bolder fills it up as a eheque foi £160 
and obtains payment. The banker can chaigc A with the amount so paid.” 

2. A diaws in the ordinary way a eheque for £60. It is altered tot 4160. The 
alteration is not apparent. A's> banker pays it He can only charge A with { E60. rs 

8. A cheque toi £10 is ill awn on a joint account by three trustees. A apace 
is left before the words and figures “ton", and one of the trustees fraudulently 
fills it np as a cheque for £110, and gets Lhe money. Qu/rre whether the bank 
cannot charge the joint account with the JC110. TO 

1. A diaws a bill on B, and indorses it in blank. Subsequently, intending to 
cancel it, lie lean, it into four pieceb and throws the pieces away, C picks 


(1850), 9 C B. at pp. 181 and 180; 1ST E. B.; Ralli v. Bcnnirtoun (1851), 6 
Exch. 483, 36th plea and judgment at p. 493; 156 E B. ; Strong v. Porter (1865), 
17 C. B. at p, 222; 189 E. R,; Re Oriental Bank (1871), L. B. 7 Ch. at p. 103; 
New York Negotiable Instruments Law, §§ 200, 202. 
w See Pollock, Contracts, 11th ed., p. 381, note. 

n Young v. Orote (1827), 4 Bing. 253. This case lias continually bepn criticised, 
See Illustration 3, and Schalfleld v. Landes borough, [1896] l Q. B. 636, C. A.; 
and [1896] A. C. 514, H. L. But its authority has now been established bv the 
House of Lords in London Joint Stock Bank v, Macmillan, [1918] A, (J, 777 
« Hall v, Puller (1826), 6 B. & 0, 750; 108 E. B. 

t* Colonial Bank of Australasia v. Marshall, [1906] A. C, 665, P. C.s criticised 
London Joint Stock Batik v. MacMillan, [1918] A. C. 777, H. L. See p, 913. 
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up the pieces, pastes thtin together, and presents the bill to B and obtains payment 
II the marks o £ cancellation aie appaient B cannot recover the money so paid 
from A. 80 

5. Bill accepted to accommodate thi drawer The drawer having failed to 
discount it, the acceptor teais it in half and throws the piecea into the street. 
The diawer picks up the pieces m the acceptor’s presence, and afterwards joins 
them together, and negotiates the bill The bill looks as if it might have been 
divided for safer transmission by post. The acceptor is (perhaps) liable to a 
holder in due course. 81 

6 A bill held under a forged indorsement is pieBented to B for acceptance. B 
accepts it payable at his bankers. The bankeis pay it. They cannot charge B 
■with the amount. 88 

There had grown up a tendency to minimise the effect of 
negligence on the part of the customer or correspondent/ 3 But the 
House of Lords has now confirmed the old doctrine that the customer 
is bound to use reasonable core, so that frauds on the banker are 
not facilitated by the customer’s acts or omissions in regard to the 
making and drawing of cheques/* The duty is so far limited to the 
drawing and signing of the cheque : it does not extend to care in 
the choice of servants or in the custody of cheque books, etc. 
However, it does appear that a customer should at once inform his 
bank of any forgery of his signature to cheques/ 3 

(2) A banker who, as drawee, pays a genuine cheque held under 
a forged or unauthorised indorsement, can recover the 
money so paid from his customer, the drawer, or debit such 
customer’s account with it/* 

(8) The payor can recover the money paid from the person who 
received it when such person did not act bona fide in 
demanding payment of the bill/ 7 
(4) Where the person paid acted bona fide in receiving the money 
the legal position is not susceptible of expression in a simple 
proposition or in a comprehensive series of simple rules. 
The following generalisations are offered, followed by 
examples from cases. The generalisations are in diminishing 
order of authority. 

*# Scholey v. Ramrbottom (1810), 2 Camp. 486 ; 170 E. E. ; see p 98, and ss. 29 * 68. 
81 Ingham v. Primrose (1869), 7 C, B. (s s.) 82; 141 SI. E„ often criticised, but said 
bv Collins, M.R., “to he bound m principle it wrong on the facts" (Nash v. 
Be Frmlle, [1900] 2 Q. B. 72, at p, 89) 

•* Roberts y. Tucker (1861), 16 Q. B. 660, Ex. Ch.; cf. fag franc's Case, [1891J 
A. C. at pp. 117, 181, 

88 Cf. Kepitigalla and Rubber Estate Co. v. National Bank of India, [1909] 2 
K. B. 1010, 1026 (entries in pass-book) ; Colonial Bank of Australasia v. Marshall, 
[1906] A. C. at p. 688, P. C. 

« London, Joint Stock Bank v. MacMtllan, [19181 A. C, 777, H, L (altered cheque); 
Grom-wood v. Martin's Bank (1981), 47 T. L, it. 607. Negligence of customer 
in leaving a space on cheque negatived in Shngsby v. District Bank, [1082] 
1 K. B, 644. 

84 Greenwood v. Martin’s Bank, [1988] A- C. 61; Slingsby v. District Bank, sitpra. 
** 8. 60. and 16 6 17 Viet, o. 69, a. 19, p. 840, 

* T Martin v. Morgan (1819), 8 Moore 086; Bended v. tyoqd (1871), L, E. 6 Ex. 248, 
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(a) A collecting banker receiving the proceeds of a crossed 

cheque is protected from successful action by the true 
owner under the provisions of s. 82. 

(b) A peison presenting in good faith a bill for payment does 

not warrant its genuineness or authenticity . 86 
(e) Where the payor was guilty of negligence in making the 
payments, he has no right to recover, since he cannot 
base his claim on a mistake which was due to his own 
wrongdoing or carelessness. 

(d) The money cannot be recovered from the payee if the 

payee’s position has been prejudiced in the interval 
between the payment and the discovery of the mistake 
and the demand for repayment . 80 The difficulty is to 
apply this mle to bills and notes. 

Mathew, J., gave his opinion that in the ease of a bill or note 
the position of the holder is necessarily prejudiced if he has received 
the money and the mistake is not immediately corrected. “ When 
a bill becomes due and is presented for payment the holder ought 
to know at once whether the bill is going to be paid or not. If the 
mistake is discovered at once it may be that the money can be 
recovered back.” 00 The Privy Council, in a later case, say that the 
rule so stated must, at any rate, be confined to the case of bills and 
notes on the dishonour of which notice has to he given to someone, 
whether drawer or indorser, who would be discharged unless the notice 
were given in due time. 01 There is an obvious desirability for 
finality in the payment of negotiable instruments. “ This desire for 
finality is illustrated by the familiar rule that the holder of the bill 
or note is entitled to know at once on presentment if he is going to 
be paid ” (Lord Wright, Legal Essays and Addresses, pp. 41 — 42). 

(e) If the basis upon which money paid by mistake is 

recoverable is the principle that it is against conscience 
to retain it or that the payee has gained an unjust 
enrichment, then it is very difficult, if not impossible, 
to see when and why a holder in due course receiving 
payment (or a holder claiming through him) should ever 
be called upon to repay. The following examples go some 
way to substantiate the above statements : — 

X. A cheque is presented and paid. Directly after the payment the bankas 

»* Guaranty Trust Go. o f New York v. Hannay, [3918] SB. B 828; Greenwood v, 
Martin's Bank, [1988] A. 0. SI. 

89 Ksmsott v. Glyn, Mills <t Go (1911), 17 Com, Cas. 41, at 64, H. Ii. 

»» London and Bn er Plate Bank v. Bank of Ltoerpool, [1896] 1 Q. B 7, at p, 11} 
criticised Darnel, 6th ed., § 1872. 

91 Imperial Batik of Canada v, Bank of Liverpool, [1908] A C. 49, at p. 68, P. C, 
For the general rule, See Ketnsrn 7, Glyn, Mills A Go, (1911), 17 Ctan Can. at 
p. 64, JJ, Ii, 
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>2. A cheque is drawn payable to C’a order, and handed to an agent of (."» in 
payment of a debt due to C, The agent, who has authority to receive payment but 
not to indorse cheques, indorses it tor C, signing “ per 8. K., agent," obtains 
payment and keeps the money. The loss fatls on G. He has no remedy against 
the drawer oi tho bankms. 14 

8. A dossed cheque payable to Older is stolen horn the payee. The thiof forges 
his mdoisainenl, and the* bank on winch it is diawn pays it in contravention of 
tho crossing. The bank cannot debit the drawer's account with the cheque, 11 

4. The managor of a bank is appointed treasuror to a board of guardians, and 
the terms of the artangement are such as to make the guardians' account practically 
an acroont with the bank. Cheques drawn by the guardians on the treasurei aie 
cheque diawn on a bankei within the meaning of this section. 11 ' 

5. The defendant bank had the plaintiffs and their aeivant aa customers. The 
ceivant stole oheqnos diawn by the plaintiffs, forged indorsements, and paid the 
cheques into hie own account. Consequently the bank acted in two capacities when 
dealing with the cheques, i.e., as collecting bank and as paying bank. Held, 
although in the oiremn stances the bank would have been piotectea by s. 60, &. 82 
affoided no protection m the face oi a finding of negligence against the bank; and 
the plaintiffs recovered the proceeds of the cheques. 1 * 

This section constitutes an exception to s. 24. It does not protect 
the banker when the drawer’s signature has been forged. 1 ’ The 
eases cited in the illustrations were decided upon the Stamp Act, 
1868 (16 & 17 Viet. c. 69, s. 19, p. 840), which is reproduced in 
this section so far as it relates to bills or cheques. That enactment, 
however, was not repealed, as it applies to certain “ drafts and 
orders”, which are not bills as defined by s. 8 of the Bills of 
Exchange Act. It is to be noted that the 16 & 17 Viet. c. 69 was 
a Stamp Act which appeared to apply only to inland bills. Possibly, 
therefore, s. 19 does not cover the case of a draft drawn abroad. 1 ’ 
There is no such limitation in the present section. 

A draft drawn by one branch bank on another is not a bill of 
exchange within the meaning of s. 60 of the Bills of Exchange Act, 
but it is a draft or order within the meaning of 16 & 17 Viet. c. 69. 19 

the amount from the person who presented it: Ogden v. Benas (1874), Ii. B. 
9 G. P. 613. He clearly can, of. Vinden v. Hughes, [1906] 1 K. B. 795; Carpenters 
Co, v. British Mutual Bank, [1988] 1 K. B. 611, 

14 Charles v. Blackwell (1877), 2 C. P. D. 161, C. A.; cf. Bissell v. Fox (1885), 
63 L. T. 198, 0. A. The cheque is equated with a payment in cash. 

U Q(. Smith v. Onion Bank (1876), It. B. 10 Q. B. at p. 296; ibid. 1 Q. B. D. at 
p. 35, per Lord Cairns. Such payment would not be “in the ordinary course of 
business”. As to tha payee’s remedy, see s. 79 (2); and Bobbeit v. Pinkett 
(1876), 1 Ex, D. 868, 872. 

14 Halifax Union v. Wheelwright (1876), Ti. B. 10 Ex. 183, 198, decided on 17 & 
18 Viet. c. 69. 

18 Carpenters Co. v. British Mutual Bank, [1988] 1 K. B. 611. Greer, L.J., said 
that a. 60 protects a hank only when that hank is merely a paying bank, and is 
not a bank which receives the cheque for collection; MacKinnon, L.J., was of 
opinion that the cheques Were in last analysis paid by the bank to the Bervant 
since they were not paid to a bank collecting for bun ; but for the purposes of the 
eel the tank must be treated as if it had paid to a banker. 

11 Of. Orr V. Union Bank (1864), 1 Maoq. H. L. Ca, 618. 

15 But see Capital and Counties Bank v. Cordon, [1908] A. C. at p. 261, per 
Lord Lmdley, 

14 Capital and Counties Bank v. Gordon , [1908] A. 0. 240! 72 Ii, J. K. B. 461, 
Hr L. In Slingsby v, Westminster Bank (No, 1), [19911 1 K. B. 178, a War 
Loan dividend warrant drawn on the Bank of England and signed by an official of 
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By s. 189 of the Supreme Court of Judicature (Consolidation) Act, 
1625 (15 & 16 Geo. 5, c. 49), the provisions of s. 60 are extended to 
“ any document issued by the Accountant-General in pursuance of 
this Part of this Act (i.e., Part VI, Funds in Court) ■which authorises 
the payment of money ”, 

For the crime of forging an indorsement, see s. 2 (2) of the 
Forgery Act, 1018 (8 & 4 Geo, 5, c. 27). 

The United States adhere to the common law rule, and have no 
corresponding enactment. Under the continental codes generally the 
payor is not bound to verify the genuineness of the indorsements, 
and in some countries a bona fide holder can make good a title 
through even a forged indorsement ; see s. 72 (2) and notes thereto, 
as to the effect of this conflict of laws. 

Aooeptor, the holder at maturity. 

61. When the acceptor of a bill is or becomes the holder 
of it at or after its maturity, in his own right, the bill is 
discharged. 20 

ItiliUSTBATIONB 

1. A bill payable after date is accepted by three joint acceptors. The holder 
indorsee the bill before maturity to one of the aoceptors. If that accoptor retains 
the bill till it matures, it i8 discharged. 21 

0. The maker of a note payable on demand dies, having appointed the holdei 
his executor. The note is not discharged unless the holdei uaa assets available for 
the payment of it. 23 

3. B makes thiee notes payable to C or order, and subsequently gives C two 
more notes in substitution for the first three, and to cover further advances. All 
the notes are payable on demand, and were given on the understanding that they 
should nol be negotiated C indorses all the notes to D. After 0 has indorsed 
the notes, B pays C the amount due on the last two notes. Afterwards C obtains 
the five notes from D by iraud, and hands them to B, the maker. D can recover 
from B on these five notes. 28 

As to “ discharge ", see p. 195. At common law, if the acceptor 
or maker becomes the administrator of the holder, the bill or note 
is not discharged 24 ; but if he becomes the executor of the holder, 
it is discharged. 25 

the bank was hsld to be a oheque, because in signing, the official was acting as the 
agent of Government. Boss v. L, 0, and Westminster Bank , [1919] 1 K. B. 
678, was doubted. 

28 New York Negotiable Instruments Law, § 200. 

41 Harmer v. Steele (1849), 4 Exch, lj 154 E. R,, Ex. Oh. j but this does not 
prejudice his right to contribution (ibid, at p, 18); of. Mainivaring v. Newman 
(1880), 2 B. & P. 320; 126 E. R.; Foster v. Ward (1888), 1 0. & E, 168 (two firms 
with common partner); Neale v. Turton (1827), 4 Bing. 149; see, too, Einhards 
v. Riehards (1831), 2 B. & Ad. 447; 109 E. R., before the Married Women’s 
Property Acts. 

32 Lotus v. Pesfeett (1866), 16 O. B. 800; 189 E. R. 

28 Nash v. Be Freeille, [1900] 3 Q. B. 72, 0. A. 

42 Williams on Executors, 7th ed., p. 1818. 

24 Freakley v. Fori (1839), 9 B, & 0. 130 ; 109 E. R. ; though he had to account for 
this amount as assets, Williams on ExeoutorB, 12th ed., 1169. In the last edition 
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The rule stated in the section is a deduction from the general 
principle that a present right and liability united in the same person 
cancel each other: “There is no principle”, says Best, C.J., “by 
which a naan can be at the same time plaintiff and defendant ”. Sfc 
This mode of discharge is called in the civil law cortjusio, and is 
recognised in all countries where the law is founded on civil law: see, 
e.g., as to France, Xouguier, §§ 1061 — 1065. 

Express waiver or renunciation. 

63. (1) When the holder of a bill at or after its maturity 
absolutely and unconditionally renounces his rights against 
the acceptor the bill is discharged. 27 

The renunciation must be in writing, unless the bill is 
delivered up to the acceptor. 

(2) The liabilities of any party to a bill may in like manner 
be renounced by the holder before, at, or after its 
maturity/’ but nothing in this section shall affect the rights 
of a holder in due course without notice of the renuncia- 
tion. z “ 

Maturity is nowhere defined in the Act, but s. 14 sets out the rules 
for computing the time of payment of all bills not payable on demand. 
Any renunciation of rights by the holder before that date presumably 
does not discharge the bill. A bill payable on demand is never 
immature j it is always mature until it is overdue. It must be noticed 
that the proviso in sub-s. (2) in favour of the holder in due course 
applies not only to the cases comprised in the subsection but to those 
covered by the whole section, i.e., to the cases in sub-s. (1) also. 

Illustrations 

1. The holder of a. bill at maturity tells the acceptor that he renounces all claims 
against him, and gives up the bill to him. The bill is discharged.® 0 


of this work it was suggested that the words “ in bis own right ” negatived tbo 
common law rule as to executors. But it appears from the oase of Jenkins v. 
Jenkins, [1028] 2 E. B. 501, that the old rule is still in force and that an executor 
who becomes the holder, qua executor, of his own note is discharged and cannot, 
even as executor, auo hie co-debtors on the note. 

»» Neale v. Turton (1827), 4 Bing, at p, 151; 180 E. B. (drawer suing on bill 
accepted by firm of which he was a member); but the role no longer applies as 
between a partner and his firm, or two firms with a common partner, since the 
Judicature ActB. See B. S. C., Ord. 48, rule 10. 
sr Dinqtoall v, Dunster (1779), 1 Bougl. 247 ; 99 E. B., Lord Mansfield; of. Cook v. 

Lister (1883) , 82 I*. J. C. F. at p. 126, per Willes, J. ; Pothier, Bos. 175 — 188. 
as Foster v. Batober (1851), 6 Exeh, 889, at pp. 851, 852; 166 E. R., Parke, B.; 
Pothier, Nos. 176—183. 

s* See "holder in due course" defined by s. 20; and see Ingham v, Primrose (1869), 
7 C. B. 82; 141 E. R.; and New York Negotiable Instruments Law, § 208. 
Whatley v. Tn'sfear (1807), 1 Camp. 35; 170 B. B.; and Poster v. Bomber, supra. 
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2. The holder ol ft hill belore it inaturoo wntes to tho first indorser that he 
renounces all olaim against him. The first and subaequont indorsers aie disclioiged 
as regards such holdei. The diawer and acceptor are not. 31 

3 The holder ot a bill oially agrees with the drawer that he will not exeiciae 
his right oi recourse against him if a certain event takes place. The event happens. 
Tho drawer is not dischaiged, for this is raw ely an oral agreement t.o vary the 
effect of a bill as drawn, and not an absolute waiver ol the drawer’s liabilities. 33 

4. The holder ol a note payable on demand, being in a dying state, says that 
he wishes to forgo tho debt, and by bis dnaetions a raemoiandum is drawn up to 
the effect that the note is to be destroyed as soon as it can bo found. This is 
only the sxpiession oi an intention to cancel it, and dooB not opeiato »s a 
l enunciation. JJ 

5. B mokes a note jn favour of C, who has lent him money. C afteiwoids hands 
the note to X, who is a devisee under B's will, and verbally renounces his rights. 
This is not a discharge. 34 

6. B makes a note in iavour of C, who advances him £600, AltcrwardB, at tho 
request of B, C writes to X saying that the advance was “ a gift absolutely ”, This 
discharges the note, ond C’s executors eftnnot enforce it. 35 

The section uses exclusively “ renounce ” and “ renunciation ” : its 
sidenote supplies waiver as a synonymous term with renunciation. The 
doctrine of waiver or abandonment of a right has a wide application 
in law and equity, and is a difficult and elusive subject ; in particular, 
how far consideration is necessary to support waiver. Consideration 
is certainly not necessary when the party who claims the benefit of 
a waiver changed his position because of it or acted upon it. Here 
waiver is almost indistinguishable from estoppel. 

“ It is a general rule of law that a simple contract may ‘ before 
breach 5 be waived or discharged without a deed, and without 
consideration; but after breach there can be no discharge, except 
by deed, or upon sufficient consideration. To this rule it has been 
repeatedly held (ef. per curiam, Foster v. Dawber (1851), 6 Ex. at 
p. 851) that contracts on bills of exchange form an exception, and 
that the liability of the acceptor or other party, remote or immediate, 
though complete, may be discharged by an express renunciation of 
his claim on the part of the holder, without consideration. This 
exception seems at first sight to violate a fundamental rule, but the 
reason may be that the distinction between a release under seal and 
a release not under seal is quite unknown in most foreign countries. 
An express and complete renunciation by the holder of his claim on 
any party to the bill is therefore, according to the law merchant, 
equivalent to a release under seal. And as it would be highly 
inconvenient to introduce nice distinctions and nice questions of 
international law, all the contracts on a foreign bill, though negotiated 

31 Pothier, Nos. 182, 188; Nooguisr, §§ 104.8, 1049; of. Be la Torre v. Barclay 
(1814), 1 Stork. 7. 

32 Abrey v. Crux (1869), L. R. 8 0. P. 87, 

33 Re George, Francis v. Brace (1890), 44 Ch. D. 627; of. Smith v. Gordon (1888), 
1 C. 4 I. 10S (before the Act). 

3 * Edwards v. Walters, [1896] % Ch. 167, 0. A. Aliter probably if X had been, an 
executor, not & devisee. 

33 Re Diakinson, (1909), 101 h. T. 27. , 

C.B.E. 14 
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or made in England, and all the contracts on an inland bill, depending 
as they do on the same law merchant, may be so released. And such 
relaxation of the general rule in the ease of bills of exchange is not 
unreasonable on another ground. The money due at the maturity 
of a bill of exchange is m practice expected to be paid immediately, 
and in many cases with remedies over in favour of the debtor. 
Parties liable, who are expressly told that recourse will not in any 
event be had to them, are almost sure, in consequence, to alter their 
conduct and decisions.” Il ’ Since s. 62 does not expressly state that 
waiver or renunciation must be supported by consideration, the law 
merchant will apply; it might further be argued that the section 
dispenses with consideration by not expressly requiring it ; 
renunciation is not renunciation supported by consideration. 

The words requiring the renunciation to be in writing were added 
in committee. They alter the English law, but bring it into accordance 
with Scottish law. At common law a contract cannot be discharged 
by accord without satisfaction. The special rule as to hills and notes 
partially reproduced in this section seems to have been consciously 
imported into the law merchant from French law.” This mode of 
discharge is known in France as “ remise vohntaire ”, and is 
recognised in countries where the civil law is followed : see Nouguier, 
§§ 1948—1052. 

Cancellation. 

63. (1) Where a bill is intentionally cancelled by the 
holder or his agent, and the cancellation is apparent 
thereon, the bill is discharged. 

(2) In like manner any party liable on a bill may 
be discharged by the intentional cancellation of his signa- 
ture by the holder or his agent. In such case any indorser 
who would have had a right of recourse against the party 
whose signature is cancelled is also discharged.’* 

Illcsthations 

JL The holder of a hill strikes oat the acceptor’s signature, intending, to cancel 
it. This is a waiver of the acceptance, and discharges the bill.*' Miter if the 
cancellation be not apparent, ana the bill be negotiated to a holder for value 
before maturity, 4 * 

2, B accepts tho hist part of a loieign bill drawn in a set of two, and sends 
It, as directed , to a bank to be held at the disposition of the holder of the second. 
The drawer, who is the holder of the second part, failing to discount it, cancels it, 

a « Byles on Bilie, 18th ed,, at pp, 288-4. 

See per Parke, B., in Fatter v, Danber (1881), 6 Excb. at p. 862; 156 E. ft. 
a » Cf. Now York Negotiable instruments law, §§ 200 , 201. 

** Of. Sweeting v. Hates (1829), 9 B. & C. at p. 889; 109 B. R. ; 1 glesias y. River 

Plata Bottle (1871), 8 C. P. D. 6Q. 

*o Ingham v. Primrose (1859), 7 C. B. (x.S.) 82; 141 B. R, ; and pp. 98 , 202, 
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and duects the bank to deliver up thi fust to B B gets the fust part, and 
cancels his acceptance B is dischaigad, and il the diauei subsiquently issue a 
fresh second pait, the holder cannot sue B 41 

8. An agent is employed to collect a dishonouted bill. The acceptor oftus to 
paj the amount without charges. The agent sends on this offer to his principal, 
blit allows the bill to be cancelled befoie the offer is accepted The pnncipal lefuses 
to agiee to the offei. The agent is liable tot any loss consequent on the unauthorised 
cancellation. 1 * 


(8) A cancellation made unintentionally, or under a 
mistake, or without the authority of the holder, is inopera- 
tive ; but where a bill or any signature thereon appears to 
have been cancelled the burden of proof lies on the parly 
who alleges that the cancellation was made unintentionally, 
or under a mistake, or without authority. 43 

Alteration of bill. 

64. (1) Where a bill or acceptance is materially altered 
without the assent of all parties liable on the bill, the bill 
is avoided, 44 except as against a party who has himself made, 
authorised or assented to the alteration, and subsequent 
indorsers. 4 * 

Provided that, where a bill has been materially altered, 
but the alteration is not apparent, and the bill is in 
the hands of a holder in due course, 43 such holder 
may avail himself of the bill as if it had not been 
altered, and may enforce payment of it according 
to its original tenour. 47 


11 RalU v. Dennistoun (1851), 6 Exch. 488; 166 E. R. 

13 Bank of Scotland v. Dominion Bank, [1891] A. 0. 692, H. L. 

13 Raper v. Birkkeok (1812), 16 Bast 17; 104 E. E. (acceptance cancelled by referee 
in case of need); Wilkinson r. Johnson (1824), 8 B. & 0. 428; 107 E. R. (indorse- 
ments cancelled by payor for honour) ; Novelli v. Rossi (1881), 2 B. & Ad. 767 
(acceptance cancelled by bank where payable) ; approved Castrique v. Imrie (1870), 
L. R. 4 H. L. 486; Warwick v. Rogers (1848), 5 M. Jt Gr. 840 and 878; 134 B. R. 
(acceptance cancelled by bank where payable); Prinee v. Oriental Bank (1878), 
S App. Cas. 825, F. O. (note cancelled by maker’s banker). And so, too, in 
Scotland, Dominion Bank v. Anderson (1888), 16 Settle 408; cf. New York Nego- 
tiable Instruments Law, § 204. 

11 Master v. Miller (1798), 1 Smith L. C., 18th ed., p. 780, and notes; Burchfield 
v. Moore (1854), 28 L J, Q. B. 261. 

15 ffamelin v. Brack (3-846), 9 Q. B. 806; 116 E. B, ; of. Langton v. Lagans 
(1889), 5 M. & W, 629; 161 E. R. 

49 See " holder in due oourse ” defined hy s. 29. 

New Yotk Negotiable Instruments Law, § 205. 
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Illustrations 

1. A bill is accepted foi 4500. The stamp ib sufficient to cover .64,000 After 
acceptance the drawei fiaudukntly altfis the amount to £3,600, and the bill getB 
into the hands of a holder m duo couisr. He can lecovei £500. 18 

2. A theqm for five dollars is taken by the diawei to his bankers m Canada, 
and certified by than It is altemaids fraudulently alteied by the drawei to a 
cheque foi 500 dollars, theieby largely overdiawing his account, and negotiated 
to a holder in due couioe Thi cheque is presented and paid Next day the fraud 
is discoveied, and the bank give notice to tbe holdei. Tho paying bank can lecoioi 
the 405 dollais fioin the holder a* 

3. A cheque loi £10 on a trust account is signed by three executors, a space 
being left to the left of the words and figures. One of the executors fraudulently 
alteib the amount to £110, and gels the money. The bank cannot charge the 
trust account with the £110.° 0 Sed qu ; the negligence of the tiusteeB seems to bring 
tbe case clearly within MacMillan's Case, infra 

4. A partnei in a firm draws a cheque, not filling m the amount in words, but 
putting £2 0 0 m the space for figmes A confidential oleik misappropriates the 
cheque, wnte9 " one hundred and twenty pounds ” m the Bpace for words, and alteia 
the “2” mto 120 If the bank payB this cheque it can debit the firm’s account 
with £120 'i 

A document purporting to be a bill, but which bears neither dale 
nor drawer’s name, is “ accepted ”, The word “ London ” is 
lithographed on it as the place of origin. Being an unstamped paper 
it would have been void in any case as an inland bill. L. at 
Lausanne substitutes “ Lausanne ” for “ London ”, and signs as 
drawer. The paper becomes a good foreign bill and the case is not 
one of alteration of an existing bill . 53 

The proviso was introduced in committee to mitigate the rigour 
of the common law rule m favour of a holder in due course. The 
proviso is not retrospective, and does not apply to Bank of England 
notes. 5 J At common law a material alteration, by whomsoever 
made , 54 avoided and discharged the bill, except as against a party 
who made or assented to the alteration , 65 Thus where a bill was 
altered by adding a place of payment without the acceptor’s consent, 
and was subsequently indorsed to a holder in due course, it was laid 
down that the holder could not sue the indorser on the bill, for the 
instrument was discharged . 15 He could only sue on the consideration. 
In America the rule was not quite so severe, and it was held that 

•* Scholfield v. Londesborough, [1895 J 1 Q. B 536, C. A.j affirmed [1896] A. C, 
514, H. L. 

48 Imperial Bank of Canada v. Bank of Hamilton, [1908] A. 0. 49, P, C. 

** Colonial Bank of Australasia v Mai shall, [1006] A, U. 569, P. 0.; criticised 
and not followed, London Joint Stock Bank v, MacMillan, [1918] A. 0. 777, H. Tt. 
si London Joint Stock Bank v. MacMillan, [1918] A C. 777, H. I/., over- 
ruling CourtB below. 

s* Foster v. Driscoll, [1929] t K. B. 470, See further, Scrutton, LJ.’s explanation 
of this ease m Koch v. Dicks, [1983] 1 K. B. 307, 

*» Leeds Bank v. Walker (1883), 11 Q. B. D. 84. 

** Bee Davidson v. Cooper (1848), 11 M, & W. at p. 799; 162 E. R.; affirmed 
18 M. & W. 343; 163 B. B. [alteration by stranger). It is the duty of the 
holder to preserve the mstiument intact. 

* 8 ffamelin v. Bruch (1846), 9 Q, B. 806; 115 35, B. 

58 Burchfield t. Moore (1834), 23 L. J. Q. B. 261, 
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an alteration, by a stranger, or, as it is called, “ an act of spoliation ”, 
did not avoid a bill.’ 7 An alteration is “ apparent” when it is such 
as would be noticed by an intending holder who scrutinises the 
document with reasonable care.’ 8 It is for the holder to show that 
an alteration is not apparent.' 4 The section does not apply in the 
case of accidental damage. 00 

Effect Of Stamp laws.—By s. 97 (3), the effect of the stamp laws is 
expressly preserved, and this saving appears to cut down considerably 
the effect of the proviso. Therefore, when any question of alteration 
arises, two points have to be considered, viz. : (1) does the alteration 
avoid the bill under the Act ? (2) if not, does it avoid the bill under 
the stamp laws by making it a new instrument requiring a fresh 
stamp ? As regard the stamp laws it is to be noted : (a) that a bill 
may be altered at any time before issue, 01 and for this purpose 
“ issue ” means the first delivery of a bill to a person who takes it 
as a holder for value, so as to be able to enforce payment thereof 83 ; 
(b) that a bill may be altered for the purpose of correcting a mistake 83 
and bringing the instrument into accordance with the intention of 
the parties at the time of issue 01 ; (c) that in any case where an 
adhesive stamp may be used 85 the bill may be re-stamped, and that 
the alteration abroad of a bill issued abroad does not affect it for 
stamp purposes in England. Subject to these qualifications, a 
material alteration after issue renders the bill a new instrument 
requiring a fresh stamp. 8 " The Courts may well look with less favour 
on stamp objections now than formerly, and possibly some of the older 
cases may be open to reconsideration. 


»r PaiBona on Bills, vol. n, p. 674; of. U. S. v. Spalding (1822), 2 Mason, at 
p. 482, per Story, J. ; Dmsmore v. Duncan (1874), 67 New York B. at p. 681. 

5° Woollatt v. Stanley (1928), 188 ~L. T 620, differing on this point from Leeds 
Bank v. Walker $888), 11 Q. B. D. 84. 

*« Ibid. 

M Hang-Kong and Shanghai Banhng Cot poiaLon v. Lo Lee Shi (1928), A. C, 181 
(bank-note accidentally mutilated m laundering a gaunent and paitially restored, 
but number missing : claim against bank held established by production of frag- 
ments and oial evidence). 

•i Webber v. Maddocks (i811), 8 Camp 1; 170 E K. ; Kennedy v Nash ( 1816), 
l Stark. 462; Downes v. Rtohardson (1822), 6 B. & Aid. 674; 106 E. K ; 
Sherrington v. Jermyn (1828), 3 C. & P. 874: 172 B. R. ; Wright v. Inshaw 
(1842), l D. Cn.s.) 802, 

«a Oardwell v. Martin (1808), 9 East 190; 108 E. R. ; Downes v, Richardson (1822). 
6 B. & Aid. 674; 106 E. R. ; Ex p. Bignold (1886), 1 Deac. at p 786; Seholfield 
v. Earl of Londesborough, [1894] 2 Q. B. 660, 

63 Of. Ex p. White (1838), 2 Deac. Jt Cb. at pp. 368, 369; Eatnehn v. Bruck (1846), 
9 Q. B. at p. 810; 116 E R. ; London and Prav. Bank v, Roberts (1874), 22 
W. R. 402, 

M Bruit v. Picard (1824), R. & M. 87 ; 171 E. R. (date) ; Bradley v. Bardsley (1845), 
14 M, & W. 878; 163 E. R.; Byron v. Thompson (1889), HUE, 81; 118 E, R.; 
Caries v. Tattersall (1841), 2 M. A G-r. 890; 188 B. R, 

33 Stamp Act, 1891, s 84, p, 349, 

** Kmll v, Williams (1809), 10 East 481; 108 E. R. j of. Stiffen v. Bank of England 
(1882), 9 Q. B. D, at p. 674, per Cotton, Tj.J. 
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What alterations are material. 

(2) In particular the following alterations are material, 
namely, any alteration of the date, the sum payable, the 
time of payment, the place of payment, and, where a bill 
has been accepted generally, the addition of a place of 
payment without the acceptor’s assent." 


ILIA38TSUTION6 

1. The fallowing ate material : — 

A particular consideration is substituted ior the wolds "value received ’’ 88 ; or 
the date of a lull payable at a fixed peuod utter date is altered, and the time ot 
payment thereby postponed 88 or accelerated 111 ; or a bill payable three months after 
date is converted into a bill payable three months after sight 71 ; or the date of a 
cheque or bill payable on demand is altered 73 ; or the crossing of a cheque is 
altered 73 ; or the sum payable is alteied, e g., horn £103 to jEIOD ’■* ; or the specified 
rate of interest is altered, eg,, lrom 8 per cent, to 2$ per cent. 71 ; or a bill payable 
" with lawful interest " is altered by adding the words “ mtereBt at six per oent." 7b ; 
or a particular rate of exohange is indorsed on a bill which does not authorise this 
to be done 71 ; or a joint note is converted into a joint and several note 78 ; or a new 
maker is added to a joint and several note 77 ; or the name of a maker ot a joint 
and several note is cut oft 88 ; or intentionally erased 81 ; oi the place of payment 
is altered, e.g., a bill is accepted payable at X i Co.'s, and Y St Co. is substituted 
for X & Co. 81 ; ot a place tor payment ia added without the acceptor’s consent 88 ; or 
the numbet on a Bank of England note is altered 88 ; or the words "pel 


87 Cf. New York Negotiable Instiuments Law, § 206. 

“ Knill v. Williams (1809), 10 East 431; 103 B. B.; ot. Wright v. Irish bid (1842), 
1 D. {N.e.j 802. 

•» Outhwaite v. Luntley (1816), i Camp. 179; 171 E. K.; Hmchman v. Budd (1878), 
L. E. 8 Ex. 171; Society GMrale v. Metropolitan Bank (1878), 21 W. E. 386; 
Woollatt v. Stanley (1928), 138 L. T. 620. 

78 Matter v. Aftfier (1798), 1 Smith L. C„ 18th ed., p. 780; Walton v. Hastings 
0815), 4 Camp. 223; 171 E. E (stamp). 

71 Long v. Moore (1790), 8 Esp. 166, n. ; 170 E. B. 

71 Vance v. Leather (1876), 1 Ex. D. 176. 

78 8ee s. 78, overriding Stmmmis v. Taylor 0868), 27 L. J, C. P. 248. 

78 Cf. Homehn v. Bruch (1846), 9 Q. B. 806; 116 E. E. 

78 Sutton v, roomer (1827), 7 B 4. C. 416; 108 E. E. 

78 Warrington v. Early (1868), 28 L, J. Q. E. 47. 

77 Hmchfleld v. Smith (I860), L. E. 1 C. P. 840, 

78 Herring v. Borne (1828), 4 Bing. 28; 180 E. R. 

78 Gardner v. Walsh (1856), 8 E. 4 B, 33; 119 B. B.; cf. Clerk v. BlMkstock (1816), 
Holt N. P. 474; 171 E. E. 

88 Cf. Mason v. Bradley (1848), 11 M. 4 W. 690; 162 E. B.; Benedict v. Cowden 

(1872), 49 Hew Yotk E. 896 (entting of! condition written at bottom of note) 

»i Nicholson v. Her ill (1836), 4 A. * E. 676; 111 B. B. 

« Tidmarsh v. Graver (1813), 1 M, * S. 786; 106 E, B. 

83 Calvert v. Baker (1888), 4 M, 4 W. 417 ; 160 E. B, ; Burchfield v, Moors (1864), 
28 L, J. Q. B. 281; cf. Banbury v, Lovett (1868), 18 L. T. 868. Q». if the 

acceptor consent; Waller v. Cubley (1888), 2 Cr. A M. 161; 149 B. B. ; and of. 
Mason v, Bradley (1848), 11 M, 4 W. at p. 694; 162 E. B. ; but see Gibb v. 
flfathsr (1882), 2 Cr. 4 J. at p. 262; 149 E. B.; Soul r. Jones (1868), 
28 L. J. Q. B, 87, which show that the position of the drawer and indorsers 
is altered. 

88 Suffell v. Bank at England (1882), 9 Q. B. P. 666, C. A.; Leeds Bank v. Walker 

am, n q. b. d. h. 
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and ” are added to payee's name on the lace ol a cheque Si * , or where the 

place of diawmg was altered from London to Deisslingen, thus changing the bill 
from an inland bill to a foreign one. 86 
2. The following arc immaterial: — 

A bill payable to 0 oi bearer is conveited into a bill payable to C oi oidei 87 ; or 
an indorsement in blanlc is conveited into a special mdoisement 88 ; or the woids 
on demand" aie added to a note in which no time of payment is expressed 88 ; 
or a bill addi eased to Brown & Go., undei the stylo of Brown, Smith & Co., ib 
accepted by them as Blown & Oo., and the address is afterwards altered to make 
it correspond with the acceptance 00 ; oi an erroneous due dale is added to a bill 81 ; 
or the words “ oi older " aie stinok out by the acceptor in the case ol a bill 
payable to " I) oi order" 88 ; oi the number on a bank-note (not issued by the 
Bank of England) is missing 9J , and wheie the name ot the addressee (inserted 
wrongly by the holder) was alteied to that of the defendant whose signature formed 
the acceptance of the bill. 8 * 

An alteration is material which in any way alters the operation of 
the bill and the liabilities of the parties, whether the change be 
prejudicial or beneficial ” ; and it may be that even this test is not 
wide enough. “ Any alteration ”, says Brett, L.J., “ seems to me 
material which would alter the business effect of the instrument, if 
used for any business purpose.” 08 The materiality of an alteration 
is a question of law. 37 

Subject to two exceptions, the holder of a bill which has been 
avoided by a material alteration cannot sue on the consideration in 
respect of which it was negotiated to him. 38 

Exception 1. — If the bill was negotiated to him after the alteration 
was made, and he was not privy to the alteration, he may sue on the 
consideration. 98 

811 Sltngsby v. Westminster Bank {No. 2), [1981] 2 K. B, 688; Same v. District 
Bank (1081), 47 T. L. R. 687. 

86 Koch v. Dicks, [1933] 1 K. B, 307. 

87 Attwood v. Griffin (1826), 2 C. & P. 868; 172 E, R. 

88 See a. 84 (4), 

88 Aldotls v. Cornwell (1868), L. B. 3 Q, B. 678; see a. 10. 

80 Farqahar v. Southey (1826), M. & M. 14; 178 E. B. ; but see Bank of Montreal 
v. Exhibit and Trading Co. (1906), 11 Com, Cas. 260, as to adding the word 
" Limited " to the name of an unincorporated company, 

81 Fanshawe v. Pee t (1867), 26 L. J. Ex, 314. 

88 Decroix v, Meyer (1890), 26 Q. B. D. 848, C. A. 

88 Hong-Kong and Shanghai Banking Corporation v. Lo Lee Sht (1928), 97 L. J. 
B„ C, 85. 

8 * Haseldtne v. Wmstanley, [1986] 2 K. B. 101, where Horridge, J , held that 
s. 20 (1) applied; but there was in leality no completed hill at the time of the 
alteration and the matiumenl could have been treated aa a note, and was so 
treated by Horridge, J., in hia alternative reason for finding for the plaintiff: 
of. Foster v. Driseoll and Koch v. Dicks, supra. 

88 Gardner v. Walsh (1866), 6 E. & B. 88, at p. 89; 119 B, R. Cf, per Serutton, L.J., 
in Koch v. Dicks, supra- 

08 SnfjelX v. Bank of England (1882), 9 Q. B. D, 566, at p 668; see the test sug- 
gested by Cotton, L.J., at pp. 674, 876. Cf. Serutton, L„T., in Koch v, Dicks, 
supra. 

87 Vance v. Lowthcr (1876), 1 Ex. D. 170; Pettier v. Lefkowitz, [1912] 2 K. B. at 
p. 248. 

88 Aldersan v. Langdalc (1882), 8 B. & Ad. 660; 106 E. B. 

89 Burchfield v. Moo re (1864), 28 L. J. C B. 261; ef. Cvndy v. Marriott (1831), 
1 B. & Ad. 696? 106 E. B. 
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Exception 2. — If the bill was altered while in his custody or under 
his control, he can still recover, provided (a) that he did not intend 
to commit a fraud by the alteration, 1 2 and (b) that the party sued 
would not have had any remedy over on the bill if it had not been 
altered. For example : — 

1. A sells goods to B, and draws a bill on linn for the price, payable to his own 
order. B accepts. The bill is subsequently altered while m A’s possession. A can 
sue B for the price of the goods, though no action could he biought on the bill. 3 

2. 0 soils goods to A A, io pay for the goods, indorses to G a bill which he 
has drawn on and which has been accepted by a third poison. The bill is altered 
while in C’s hands. 0 ronnot suo A for the price of the goods, tor the alteration 
hne deprived A ot his remedy on the bill agamst the acceptor.' 

3. Note given fo) an agiecd debt. The payee innocently alteis it by adding a 
stipulation for interest. He can recover in an action on the consideiation, though 
he cannot recover on the note. 4 * * 

Where a bill appears to have been altered, or there are marks of 
erasure on it, the party seeking to enforce the instrument is bound 
to give evidence to show that it is not avoided thereby.’ Cf . s. 68 (8). 


Discharge of Surety by Dealings with Principal 
Principal and surety. — Where a relationship in the nature of 
principal and surety exists between the parties to a bill, or the parties 
to a bill transaction, and the holder having notice thereof enters into 
a binding agreement with the principal to give time to him, or, of 
his own act, discharges the principal, the surety or sureties are 
thereby discharged,® unless the holder, in so doing, expressly reserves 
his rights against the surety or sureties, thereby preserving the 
remedy over. 7 

For the present purpose the acceptor of a bill is prima facie the 
principal debtor, and the drawer and indorsers are, as regards him, 
sureties, and the drawer of a bill is the principal as regards the 


1 Parsons, vol. ii, p, 672; Hunt v. Graff (1871), 10 Amer. B. 232. 

3 Atkinson v. Haiodon (1835), 2 A. & E. 628; cf. Sutton v, Toomer (1827), 7 B. A 
C. 436 ; 108 E. B, (payee against maker oE note). 

3 Af demon v, La ngdaje (1882), 3 B, & Ad. 660; see by way of analogy the effect 
at common law of the loss of a bill, Crowe v, Clay (1864), 9 Exoh. 604; 166 E. B. 

4 Payana Tieena v. Pona Lam, [1914] A. C. 618, P- 0. 

* Knight v. Clements (1888), 8 A. A E. 216; 112 B. B.; Clifford v. Parker (1841), 

2 M. & Gr, 909; 133 E. B.; Woollatt v. Stanley (1928), 138 E. T. 920; cf. Tatum 

v. Catomore (3861), 18 Q. B. at p. 746; see, e.g,, Caries v, Tattersall (1841), 
2 M, A Gt, 890; 183 B, B., as to what evidence suffices. 

• Oriental Corporation v. Overend (1871), H. B. 7 Cb. 142; affirmed (1874), L. B. 

7 H. L. 348; cf. Netherlands Code, Arts, 198, 199; aliter after judgment obtained 
against both principal and surety, Re A Debtor , [1913] 3 K, B. 11; cf. Provincial 
Bank of Ireland v. Fisher, [1919] Ir, B. 249, H. Tj, (time given, to principal, 

onus of proving surety’s assent); and see, generally, Bowlatl's Principal and 
Surety, 2nd ed. 

7 Oman v. Homan (1863), 4 H. E. Cas. 297; 10 E. R,; Muir v, Crawford (1875), 
E, B. 2 St App. 468, H. E.j Jones v, Whitaker, ,[1887] W, N. p. 132, C. A.; 
New York Negotiable Instruments Law, § 801 (6). 
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indorsers, and the first indorser is the principal as regards the second 
and subsequent indorsers, and. so on in order 5 * * 8 * ; but evidence for the 
present purpose is admissible to show the real relationship of the 
parties, and it is immaterial that the holder was ignorant of the 
relationship when he took the bill, provided be had notice thereof at 
the time of his dealings with the principal." For example : — 

1. The holdei of a bill takes from the acceptor in lieu oi payment a new bill 

payable at a future day, to which the drawer and indorsee are not patties. This 
discharges the drawer and indorsers 10 

2. The holder of a bill for £200 takes Irom the acceptor £100 m full discharge 
of his claim, but exprcsslj reserves his lights against Ihc diawer and indorsers 
(thereby preserving theii rights against the acceptor). The diawer and indorsers are 
not discharged. 11 * 

8. The holder of a bill for £100 acceptb a composition ot 10s. in the pound from 

the acceptor under Bankruptcy Act, 1869, ss. 125, 128. The drawer and indorsers 

are only discharged lo the extent ot the Bum received by the holder, for the 
acceptor ie discharged by opeiation ol law .!* 

4. The holder of a dishonmucd bill enters into a binding agreement to give time 

10 the first indorser. This dischaigos the subsequent indoisers, but not the drawer 
or acoeptor. 13 14 

5. The holdei of a bill at the lequest of the acceptor delays presenting it for 
payment. The drawer is discharged. 1,1 

6. A bill is accepted by six joint acceptors. Three accept as sureties for the 
other three, who accept lor the accommodation of the first indorser. The holder, 
knowing the facts, makes an airangement with the first indorser. The acceptors 
are discharged. 15 * 

7. A bill is accepted for the accommodation of the drawer and C the indorser. 
Tho holder agrees to give time to C. The acceptor is discharged. 13 

fi. C is the holder of a joint and several note made by B and X. X signed 
merely to acoommodale B, and as surety for him. C, knowing this, agrees for 
consideration to give tune to B. X is thereby discharged. 17 

9. C is the holder of a joint and several note made by B and X. C knows 
that X signed as surely to accommodate B. B pays C. It turns out afterwards 
that this payment was a fraudulent preference. C refunds the money to B'a 
trustees. X is not dischaigcd by B's payment. 15 

10. A bill is accepted for tho accommodation of the drawer. After it is due the 
holder is informed of this and then agrees to give time to the diawer. The 
acceptor is dischaiged. 10 

11. A bill drawn by A and accepted by B is discounted with C. C subsequently 
discovers that the bill was drawn and accepted for the accommodation of X, who 

5 CL Cook v. Lister (3863), 32 b. J. C. P. at p. 127, per Willes, J. 

3 Emin v. Lancaster (1866), 6 B. & S. at p. 677 j 122 E, B.; Oriental Corp. v. 

Overend (1871), L. tt. 7 Cli. 142; affirmed (1874), L. E. 7 H. L. 848. 

13 Cf. Gould v. Robson (1807), 8 Bast 676; 108 E. R., and Petty v. Cooke (1871), 

L. E. 6 Q. B. at p. 794. 

11 Muir v. Crawford (1876), L. B. 2 Sc. App. 456, H. L. ; Jones v. Whitaker, [1887) 

W, N. 132, C. A. 

>2 R e Jacobs (1876), h. R. 10 Ch. 211; of. Provincial Bank of Ireland, v. Dunne 
(1878), Tr. I». E. 2 Q, B. 21; Y glesias v. River Plate Bank (1877), 8 C. P. D. 60. 
But as to a voluntary composition, see Mayhem v. Boyes (1910), liO I/. T. 1, C. A, 

13 Claridge v. Dalton (1815), 4 M. & B. at p. 282; 106 E. R.; Hall v. Cole (1886), 
4 A. & E. 677 ; 111 E. E. 

14 Latham v. Chartered Bank of India (1874), L. E, 17 Eq. 205. 

13 Ex v, Webster (1847), Be Gex 414. 

14 Bailey v. Ediaards (1884), 4 B. & fl. 761; 122 B. B. 

17 Green ough v. M'Cleiland (1860), 30 Ii. I. Q. B. 16, Ex. 0b. 
w Petty v. Cooke (1871), L. B, 6 Q. B. 790. 

i» JSuiin. v. Lancaster (1866), 6.B. & S. 671; 122 E, R.; of. Tbrrance v. Bank of 
British North America (1873), L. E. 6 P. 0. at p. 252, 
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is not a party to the bill, but who is to provide foi it. C then enters into an 
agreement to give time to X. This discharges the acceptor of the bill. 20 

12. A note is made by a limited company and is indorsed by three directors in 
succession. It appears that they all agreed to indorse the note to guarantee the 
company's debt. They are liable inter se as co-sureties, and not in succession 
according to the order of their indorsements. 21 

13. Bill indorsed by a fum before dissolution of partnership but dishonoured after. 
The indorsee gives time to the continuing partner. The retiring partner is 
discharged. 22 


Who are Principal and Surety 

Formerly it was held at law that where a party’s name appeared on 
a bill as principal, e.g., as acceptor, he could not be shown to be a 
surety, for that was a contradiction of the written instrument . 38 This 
doctrine was afterwards modified in cases where it could be shown 
there was a contemporaneous agreement that he should be treated as 
a surety , 34 and now it is clearly established that the rights of the 
surety arise independently of the form of the instrument. For the 
purpose of enforcing the debt the principal debtor on the instrument 
may be treated as such 35 ; but, apart from this, as soon as the creditor 
is affected with notice that the apparent principal was and is only a 
surety, the ordinary consequences which flow from that relationship 
ensue, and the creditor disregards them at his peril. Any such 
dealing with the real principal or other sureties as would ordinarily 
discharge a surety discharges the party liable on the bill . 311 And where 
a principal debtor, by subsequent arrangement with his co-principal, 
becomes only a surety, he thereby acquires the rights of a surety as 
against all parties with notice of the change . 27 

As to the circumstances under which a surety is discharged there 
is nothing peculiar to bills or bill transactions, and the reader is 
referred to the standard works on Suretyship and Guarantee. But 
the following salient points may be noted. 

Giving time. — Though a binding agreement to give time to the 
principal discharges the surety, whether he be injured thereby or 
not, 2 * mere delay in suing the principal or pressing him for payment 
does not discharge the surety. “ I am far from saying ”, says Tindal, 


20 Oriental Corporation v. Ooerend (1871), L, E. 7 Ch. 142; affirmed (1874), L. R, 
7 H. L. 348. 

21 Macdonald v. Whitfield (1888), 8 App. Cae, 789, P. C.; as to admissibility of 
parol evidence to explain the transaction, see at p, 748, and cf. National Sales 
Corporation v. Bef nardi (1981), 47 T. L, R. 380. 

21 Qaldfari) v. Bartlett , [1820] 1 E, "B. 689. 

23 JFentum v, Poaoei (1813), 5 Taunt. 192; 128 E. E. 

9* Manley v. Boycott (1868), 2 E. Jc B, 48; 118 E. E. 

20 Cf. Batson v. King (1869), 28 L. 3. Ex. 827, at p. 828. 

»* Greenough r. M'Clellani (I860), 80 L. 3. Q. B. 15; Oriental Corporation v» 
Ovareni (1874), L. E, 7 H. L. 848, see at p. 860. 

27 Rouse v. Bradjord Banking Go., 11894} A. C, 686, 691, overruling Swire v. 
Redman (1876), 1 Q. B, ». 686, 

24 Polefe v, Everett (1876), 1 Q. B, B, 689, at p. 673, C. A. 
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C.J., “that there may not be an extreme case of laches amounting 
to fraud, and fraud would be a defence to the action, but not mere 
negligence .” 26 

The agreement to give time must be a binding agreement and 
founded on consideration. Where the executrix of the acceptor of 
a bill orally promised to pay the holder out of her own estate if he 
would forbear to sue, and paid him interest for so forbearing, it was 
held that, as the promise was unenforceable (not being in writing as 
required by statute), the drawer waB not discharged by the delay . 30 

Again, the agreement to give time must be made with the principal 
debtor, and not with a third party. Thus, when the indorsee of a 
bill sued the drawer, it was held to be no defence that the indorsee, 
without the drawer’s consent, had agreed with X, not a party to the 
bill, to give time to the acceptor in consideration of X’s promise to 
see the bill paid . 31 

Although mere delay in pressing the principal does not discharge 
the surety, yet it may do so if it be in contravention of the original 
contract. Thus, the defendant signed a joint and several note on 
demand as surety for the other maker, on the terms that the payee 
should demand payment of the note from the other maker within 
three years. The payee did not demand payment within three 
years, and the other maker became insolvent. Held, that the 
defendant was discharged . 32 So, too, in the ordinary case when the 
acceptor of a bill is the principal debtor, the drawer and indorsers 
are discharged 1 if it be not presented for payment on its due date, for 
such presentment is part of the original contract. 

If in giving time to the principal the creditor expressly reserves 
his rights against the surety, the latter is not discharged. Lord 
Hatherley has given us the reason for this qualification of the rule . 33 

Discharge of principal. — Unless the creditor reserves his rights 
against the surety it is clear that discharging the principal must 
discharge the surety, for the accessory obligation falls with the main 
obligation. Thus, if the holder of a bill agrees to accept a composition 
from the acceptor, the drawer will be discharged, unless it be a 
composition or scheme under the Bankruptcy Act, when the discharge 
is regarded as being effected by operation of law . 34 

2 ® Goring v. Edmonds (1829), 6 Bing. 94, at p. 99; 180 E. R. Sea, too, Bell v. 

Banks (1841), 8 M. Js Gr. 258; 188 E. It.; Black v, Ottoman Bank (1862), 15 

Moore P, G. 478, at p. 484; 15 E. R. ; Carter y. White (1888), 25 Ck. D. 966, at 

p. 672, C. A. So, too, in Scotland, Hay and Kyd v. Potorie (1886), 18 Rettie 777. 
50 Philpot v, Briant (1828), 4 Bing. 717; 130 E. R, ; of. Petty v. Cooke (1871), L. R. 

6 Q, B. 790. 

31 Fraser v. Jordan (1857), 26 L. J. Q. B. 288. 

32 Lawrence y. Walmeley (1862), 81 L. ?. C. P. 148. 

s4 Oriental Corporation v. Operand (1871), L, R. 7 Ch. App. at p. 160. 

*« Megrath v. Cray (1874), L. R. 0 C. P. 216 s Re Jacobs (1875), L, R, 10 Oh, 

App. 208, at p, 214. 
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Co-sureties, — Where two or more sureties contract severally, the 
creditor, by releasing one, does not discharge the others ; but “ when 
the creditor releases one of two or more sureties who have contracted 
jointly and severally, the others are discharged, the joint suretyship 
of the others being part of the consideration of the contract of 
each 

Bight to securities. — “ A surety ”, says the Privy Council, “ is 
entitled to the benefit of all securities in the hands of the creditor 
whether, when he became a surety, he knew of them or not. Thus, 
in Pearl v. Deacon, where the plaintiff was surety in a promissory 
note for a sum lent by the defendants to their tenant, and a mortgage 
was subsequently taken by the defendants on the tenant’s furniture 
for the same debt, they afterwards, under a distress, took the same 
furniture for arrears of rent, it was held that, inasmuch as the produce 
of the furniture was first applicable to the payment of the note, the 
landlord could not, as against the surety, apply it to the payment of 
the rent, and that the surety was discharged not, it is to be observed, 
absolutely, but pro tanto. It has been held in other cases that when 
a creditor wastes or improperly deals with a security, the surety is 
released pro tanto.” 38 It was formerly thought that the creditor 
was entitled Jo the benefit of collateral securities given by the debtor 
to the surety, but this is not so. 3T 

Where a bill or note is part of the machinery for creating an 
ordinary contract of suretyship, the doctrine of the surety’s right to 
securities applies in its entirety ; but in the course of an ordinary bill 
the drawer and indorsers are not strictly sureties, but are in the 
nature of sureties for the acceptor, and their equity to securities held 
for the bill only attaches when the bill is dishonoured. “This 
equity ”, says Lord Selborne, ** will not incapacitate hankers who hold 
a bill, accepted by their customer and indorsed by a third party, 
from carrying on their dealings with that customer by varying the 
securities received from him according to the ordinary course of those 
dealings, as long as he remains solvent, and before the acceptance has 
been dishonoured. But it is an equity which does attach when the 
bills, overdue and dishonoured, and the securities are found together 
in the hands of the secured creditor at the time when he requires 
payment from the indorser; when the creditor has then no other 
transactions depending with the customer, and no claim upon the 
securities except for the bills themselves .” 38 

•> Ward v. National Bank of New Zealand (1883), 8 App. Css. 766, at p. 764, 

** Ward v. National Bank of Note Zealand (1888), 8 App. Cas. 765, at p. 766, 
citing Pearl v. Deacon (1867), 26 Xi. 6. Ch. 761, As to waste of seouuty, see 
Wulff v. / ay (1872), L. B. 7 Q, B. 768( Rainbow v. Juggins (1880), 6 Q, B. D. 422. 
w Re Walker , 11892] 1 Oh. 621. ' 

a* Duncan v. N. <6 5. Wales Bank (1880), 6 App. Gas. 1, at p, 18, reversing S. C-, 
11 Ch. B. 88, C A.: Aga Ahmed v. Judith Crisp (1891), 19 Tad. App. 94, P. C. 
(indorser of note). 
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The machinery of a bill transaction will not be allowed to defeat 
the rules in bankruptcy as to valuation of securities. Thus, the 
acceptor deposited certain wool with the drawer to secure payment. 
The drawer indorsed the bill and the acceptor then became bankrupt. 
The indorsee, by arrangement with the drawer, proved for the full 
amount of the bill. The drawer claimed to retain the security for 
the difference between the dividend and the amount of the bill, but 
it was held he could not do so. J “ 

Severable contracts. — A contract of suretyship may be severable. 
Thus, where a surety guaranteed payments for goods, to be delivered 
by instalments, and the creditor took the debtor’s promissory note 
for one instalment, it was held that the surety was only released as 
to that instalment.'* 0 

In a case in 1866 it was held that, where the debtor obtained 
two loans from a money club, the surety on the first note could not 
claim that all moneys subsequently paid in by the debtor should be 
credited to the first note. 41 


Renewal 

Effect of renewal. — When a bill is given in renewal of a former bill, 
and the holder retains such former bill, the renewal, m the absence 
of special agreement, u operates merely as a conditional payment 
thereof. If the renewal bill be paid in due course or otherwise 
discharged, the original bill is likewise discharged 13 ; but if the 
renewal bill be dishonoured, then, subject to the preceding rule as 
to principal and surety, the liabilities of the parties to the original 
bill revive, and they may be sued thereon. 44 

Renewal. — Renewing a bill or note operates as an extension of the 
time for paying it. 1 ' Hence, if a bill be renewed without the assent of 


38 Baines v. Wright (1886), 16 Q. B. D. 880, C. A. Compare Ex p. European Bank 
(1871), Xi. R. 7 Oh. App, 99, as to double proof. 

40 Croydon Gas Co. v. Dickinson. (1876), 2 C. P. D. 46, C. A. 

41 Wright v. Htckling (1866), L. R. 2 C. P. 199; of. Jones v. Gretton (1868), 
8 Rich. 778; 166 E. R. See Re Sherry (1884), 26 Ch. D, 692, C. A., as to appro- 
priation. of payments. 

42 Cf. Lems v. Luster (1886), 2 C. M. k R. 704; 150 E. R,; Lumley v. Musqrave 
(1887), 4 Bing. N. C. at p. 16 ; 132 E. R. 

43 Dillon v. Rmmer (1822), 1 Bing. 100; 180 E. R. ; of. Soward v. Palmer (1818), 
2 Mooro 274; Lumley v. Hudson (1887), 4 Bing. E. C. 16; 182 E. R. Tn 
Masearenhas v. Mercantile Bank of India (1931), 47 T. L. R 631, debentures 
were fraudulently pledged and renewals given, and it was held, that the true 
owner of the original debentures could not recover the renewals from an indorsee. 

44 Ex p. Barclay (1802), 7 "Ves. jun. 697; 82 E. R. ; Norris v. Aylett (1809), 2 
Camp. 329; 170 E. R. ; cf. Kendrick v. Lama * (1882), 2 Cr. & J, 406; 149 E. R. ; 
Stoman v. Coe (1884), 1 C. M. & R. at p. 472; Fenton v. Blaekmood (1874), 
I». R. 6 P. C. 167. 

45 dagger Iran Go. v. Walker (1879), 76 Ecw York R. 621. As to the construction 
of a guarantee for renewal, see Berber v, Maakrell, [1892] 'W. E. et p. 188; 
41 W. R. 341, 0. A. 
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all parties liable thereon as sureties, the parties so liable are discharged. 
When there is an agreement to renew, the application for renewal 
must be made within a reasonable time of the maturity of the 
original bill, but need not be made before its maturity . 40 When the 
holder of a renewed bill could not have maintained' an action on 
the original bill because there was no consideration , 47 or the 
consideration was illegal , 18 or because he was privy to some fraud 
connected therewith , 48 he cannot sue on the renewed bill . 10 A bill 
given in renewal of another bill operates in the same way as a bill 
given in respect of any other debt. The ordinary effect of giving a 
bill is that the remedy for the debt is suspended until dishonour of 
the bill. The bill operates as conditional payment, the condition 
being that the debt revives if the bill cannot be realised. It is 
immaterial whether the bill be payable on demand or in futuro.' 1 

In France, apart from special agreement, the renewal of a bill 
extinguishes the original bill by novatio . 51 

48 Maillard v. Page (1870), L. E. 5 Ex. 321; of. Innes v. Munro (1847), 1 Exch. 478; 
164 E. ft ; Torrance v Bank of British North America (1878), HR 6 P. C. 246, 
as to construction of agreements to renew 

*i Southall v. Rtgg (1861), 11 C. B. 481; 188 B. R.; cf. Edwards v. Chancellor 
(1888), 62 J. P. 464. 

48 Chapman v. Black (1819), 2 B. & Aid. 688; 106 E. R. ; Hay v. Ayling (1861), 
16 Q. B. 428. 

« Lee v. Zagury (1817), 8 Taunt. 114; 129 E. R.; distinguished in Mascarenhas v. 

Mercantile Bank of India (1931), 47 T. L. R. 611. 
s® See, however, two apparent but not real exceptions, Mather v. Maidstone (1866), 
18 C. B. 273; 139 E. R. ; Plight v. Reed (1863), 1 H.4C 703; 168 B. R. 
si Currie v, Misa (1878), Ii. R. 10 Ex. at pp, 163, 164, Ex Oh. As to ' retiring a 
bill by substituting a forged renewal, which is inoperative, see Bell v. Buckley 
(1858), 26 X. J. Ex. 168. 
m Nouguier, §§ 1082—1042. 
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Acceptance and Payment for Honour 

Aooeptanoe for honour supra protest. 

65. (1) Where a bill of exchange has been protested for 
dishonour by non-acceptance,’ 1 or protested for better 
security,’' 1 and is not overdue, any person, not being a party 
already liable thereon, may, with the consent of the holder 
intervene and accept the bill supra protest, for the honour 
of any party liable thereon, or for the honour of the person 
for whose account the bill is drawn.’' 

By s. 93, it is sufficient that the bill has been noted without the 
protest having been actually extended. 

The Act appears to enable the drawee as well as a stranger to the 
bill to accept lor honour.’ 0 The person lor whose account a bill is 
drawn is commonly called the “ fchifcd account Beauaes , No. 42, 
says that, il a bill be accepted lor the honour ol an indorser, there 
may be another acceptance lor the honour of any party prior to him ; 
but this rule is believed to be obsolete.’ 7 If, however, the acceptor 
for honour fails before the maturity of the bill, a second acceptance 
for honour is sometimes obtained : cl. Story, g 122. 

In the United States, as in England, the holder may refuse to allow 
acceptance for honour (see Story, § 122), for he may wish to exercise 
his immediate right of recourse which arises on non-acceptance. By 
German Exchange Law, Arts. 56, 57, if the bill contains a reference 
in need, the holder must resort to the case of need, but in other 
cases he may refuse an acceptance for honour. In France and 
Holland it seems the holder cannot refuse an acceptance for honour. 0 * 

Aooeptanoe for honour. 

(2) A bill may be accepted for honour for part only of 
the sum for which it is drawn. 

(3) An acceptance for honour supra protest in order to 
be valid must — 

(a) be written on the bill, and indicate that it is an 

acceptance of honour : 

(b) be signed by the acceptor for honour. 59 

Mutford v. Walcot (1698), 1 Ld. Raym. 576; 91 E. R. 

* 4 Eas p. Wackerbath (1800), 6 Ves. jun. 674) 31 E. E. , and see s. 61 (6). 

New York Negotiable Instruments Law, § 280, 

44 Cf, Beewes, No. 42, and NouguW, § 674, 

ST See, however, New York Negotiable Instruments Law, § 280. 

44 See French Code, Art. 126 j Nouguier, §§ 674 , 676; Netherlands Code, Arts. 122, 

128 , 

* 9 New York Negotiable Instruments Law, §jj 280, 281. 
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(4) Where an acceptance for honour does not expressly 
state for whose honour it is made, it is deemed to be an 
acceptance for the honour of the drawer. 1 ' 0 

It would be sufficient if the acceptor for honour merely wrote 
“ Accepted S. P.” on the bill and signed it; but it is usual for him 
to state for whose honour he accepts. The practice is for an 
acceptance for honour to be attested by a notarial “ act of honour ” 
recording the transaction.*' 1 A clause requiring this was inserted in 
the bill, but it was struck out in committee; so, perhaps, this is no 
longer essential. 1 ’* Cf. s. 68 (8) for payment for honour. 

(5) Where a bill payable after sight is accepted for 
honour, its maturity is calculated from the date of the 
noting for non-acceptance, and not from the date of the 
acceptance for honour. 01 

This sub-section brings the law into line with mercantile under- 
standing, and gets rid of an inconvenient ruling that maturity was 
to be calculated from the date of acceptance for honour. 1 " 1 For 
noting, see s. 51 (4). 


Liability of aoceptor for honour. 

66. (1) The acceptor for honour of a bill by accepting 
it engages that he will, on due presentment, pay the bill 
according to the tenor of his acceptance, if it is not paid 
by the drawee, provided it has been duly presented for pay- 
ment, and protested for non-payment, and that he receives 
notice of these facts. M 


By s. 98, it is sufficient if the bill has been noted for protest, 
although the protest has not been extended. As a reason for 
requiring presentment for payment to the drawee, Lord EUenborough 


«■ Beet Osman Exchange Law. Art. 69; Nouguiex, | 678, and Daniel, § 678, to 
same effect; New York Negotiable Instruments Law, § 282. 

e* See Brooks’ Notary, 6th ed., p. 88; and cf, Mttehell v. Baring (1829), 10 B. & 
C. 4; 109 E. B. ; Indian Act, s. 101. 

** But it -would scarcely be safe to oxnit tbe aot of honour. S. 97 saves the law 
merchant, and for charging parties abroad the usual is certainly the safer course; 
of. German Exchange Law, Art. 68; Breach Code, Art. 126. 

* 3 New York Negotiable Instruments Law, § 286. 

« Bee Williams v. Germains 0-827), 7 B. & C, 468, at p. 471; 108 E. B. 

•* See Story, § 128; Williams v. Germains (182(7), 7 8. 4 C. 468} 108 B, B. ; New 
York Negotiable Instruments Law, § 284. 
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says : “ Effects often reach the drawee, who has refused acceptance 
in the first instance, out of which the bill may and would be satisfied 
if presented to him again when the period of payment had arrived ”. 66 
But, by s. 51 (6), where a bill drawn payable at the place of business 
or residence of some person other than the drawee has been 
dishonoured by non-acceptance, it must be protested for non-payment 
at the place where it is expressed to be payable, and no further 
presentment for payment to or demand on the drawee is necessary. 

Under the continental codes, acceptance for honour is known as 
acceptance by “ intervention ”, and the acceptor for honour is in the 
nature of a negotiorum gestor. t7 

Under French Code, Art. 127, Netherlands Code, Art. 127, and 
German Exchange Law, Art. 58, an acceptor for honour is bound to 
give notice of his acceptance to the person for whose honour he has 
accepted. The rights of the acceptor for honour arise on payment. 
Under German Exchange Law, Art. 65, however, an acceptor for 
honour who is not called on to pay the bill is nevertheless entitled to 
a commission of one-third per cent. 

(2) The acceptor for honour is liable to the holder and 
to all parties to the bill subsequent to the party for whose 
honour he has accepted. 68 

It seems an acceptor for honour is bound by the estoppels which 
bind an ordinary acceptor, and also by the estoppels which would 
bind the party for whose honour he accepted 60 ; as to which see 
bs. 54 and 55. 

Presentment to acceptor for honour or in case of need. 

67, (1) Where a dishonoured bill has been accepted for 
honour supra protest, or contains a reference in case of 
need, it must be protested for non-payment before it is 
presented for payment to the acceptor for honour, or 
referee in case of need.” 

By virtue at s. 98, it is sufficient if the bill has been noted, although 
the protest has not been extended. As to holder’s option to resort 
to case of need see s. 15 and notes thereto. 

® a Hoars v. Cazenove (1812), 16 East 891, at p. 898; 104 E. R, 

«r Story §, 125; Pothier, Nos 118, 114; Nouguier, § 684, 

** Hew York Negotiable Instruments Law, § 288, i 

** Phillips v. im Thum (1866), L 8,10. P. at n, 471; S, 0. on demurrer (1866), 

18 0 B. (w.s.) 694; 144 E. B„ , 

r» Of, Hoars v. Cazsngve (1812), 16 East 891; 104 B. B.; German Exchange Law, 

Arts, 62 and 86; New York Negotiable Instruments Law, § 286. 


15 
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(2) Where the address of the acceptor for honour is in 
the same place where the bill is protested for non-payment, 
the bill must be presented to him not later than the day 
following its maturity; and where the address of the 
acceptor for honour is in some place other than the place 
where it was protested for non-payment, the bill must be 
forwarded not later than the day following its maturity for 
presentment to him. 71 

As to meaning of place, see p. 158. 

This sub-section reproduces the effect of the repealed 6 & 7 Will. 4, 
c. 58. By s. 02, non-business days are to be excluded in computing 
the time. 

If the bill be not presented in due time to the acceptor for honour, 
it is conceived that he, and any party who would have been 
discharged if he had paid the bill, are discharged by the holder’s 
laches; but there is no decision in point.” 

(8) Delay in presentment or non-presentment is excused 
by any circumstance which would excuse delay in present- 
ment for payment or non-presentment for payment. 73 

See s. 46 as to excuses for non-presentment and delay; and 
cf. Nouguier, § 588. 

(4) When a bill of exchange is dishonoured by the 
acceptor for honour it must be protested for non-payment 
by him. 74 

Payment for honour supra protest. 

68. (1) Where a bill has been protested for non-pay- 
ment, any person may intervene and pay it supra protest 
for the honour of any party liable thereon, or for the honour 
of the person for whose account the bill is drawn. 76 


51 Cf. New York Negotiable Instruments Lew, § 287. 

Cf. Story v. Batten (1830), 3 Wend. B. 486, New York; German Exchange Law, 
Art. 60; Nouguier, § 683. 

« Cl. New York Negotiable Instruments Law, § 888. 

Of, Nouguier, |§ 1320, 1821; Brooks’ Notary, 8th ed., p. 104? German Exchange 
Law, Arts. 62 and 89; Netherlands Code, Art. 181; New York Negotiable 
Instruments Law, § 889. 

»» Geralopulo r. Wieler (1861), 20 L. 3. C. P. 106; of. E» p. WyW (1860), 2 De G. E. 
& J. 643; 4B E. E. ; Brooks’ Notary, 8th sd., p. 102; New York Negotiable 
Instruments Law, g 800. 
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By s, 93 it is sufficient if the bill has been noted, although the 
protest has not been extended. The person for whose account a bill 
is drawn is commonly called the “ third account 

When a bill has been paid supra protest it ceases to be negotiable.™ 

Promissory notes are sometimes, though not often, paid supra 
protest. 

Payment for honour is known in continental countries as payment 
by “ intervention ”, which expresses its nature as a negotiorum 
gestio. By French Code, Art. 159, such payment may be made by 
“ tout intervenant **. But this, it seems, has been interpreted to 
mean any person other than a party already liable on the bill : 
Nouguier, §§ 1004 — 1008. There appears no good reason for such 
limitation, 

(2) Where two or more persons offer to pay a bill for the 
honour of different parties, the person whose payment will 
discharge most parties to the bill shall have the preference." 

(8) Payment for honour supra protest, in order to operate 
as such and not as a mere voluntary payment, must be 
attested by a notarial act of honour which may be appended 
to the protest or form an extension of it. 7 " 

(4) The notarial act of honour must be founded on a 
declaration made by the payor for honour, or his agent in 
that behalf, declaring his intention to pay the bill for 
honour, and for whose honour he pays.” 

(5) Where a bill has been paid for honour, all parties 
subsequent to the party for whose honour it is paid are 
discharged, but the payor for honour is subrogated for, 
and succeeds to both the rights and duties of, the holder 
as regards the party for whose honour he pays, and 
all parties liable to that party. 80 

70 Ex p. Swan (1868), L. E. 6 Eq. 844; Nouguier, § 1026; of. Deacon v. Stodhart 
(1841), 2 M. & Gr. at p. 820; 188 E. B. 

77 To the same effect, Ereneb Code, Art. 169; German 'Exchange Law, Art. 64; New 
York Negotiable Instruments Law, § 803. 

70 Cf. Ex p. WyU (1860), 2 De G. S’. & J. 642; Brooks’ Notary, 4th ed., pp. 108— 
HO, and for forms see pp, 226 — 228; New York Negotiable Instruments Law, 
I 801. 

70 Now York Negotiable Instruments Law, § 302. 

00 Ooodall 7. PolhiU (184S), 14 L. J. C. P. 146 (duties, e.g., notice of dishonour); 
Ex p. Swan (1868), L. E. 6 Eq. 844 (rights); cf. Ex p. WijlA (1860), 2 De G. F. 
& J, 642 ; 4B E. B, ; Prench Code, Art, 169; German Exchange Law, Art, 63; 
New York Negotiable Instruments Law, § 804. 
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Illustrvmohs 

1 A dishonoured bill is held by the fifth indorsee. If X pays it supra protest 
for the honoui of the acceptor, he acquires a right to reunbuisement against the 
acceptor alone if he pays for the honour of the first indorser, he can sue the first 
indoiser and the diawer (provided they have due notice), and the acceptor, but the 
second and subsequent mdoisors arc discharged. 

•2 Bill accepted for the accommodation of the drawei It is dishonoured and 
paid supia protest by X for the honoui of the drawer. X cannot recover fiom the 
accommodation acceptor, for he is not a party liable to the drawer 8l 

Pothier, Nos. 113, 114, points out that the right of the payor is 
not, properly speaking, a right of action on the bill, hut a right 
arising out of the ^wasi-contract negotiorum gestio ; hence the payor 
cannot again negotiate the bill, or transfer his rights. 

(6) The payor for honour on paying to the holder the 
amount of the bill and the notarial expenses incidental to 
its dishonour is entitled to receive both the bill itself and 
the protest. If the holder do not on demand deliver them 
up he shall be liable to the payor for honour in damages/' 

(7) Where the holder of a bill refuses to receive payment 
supra protest he shall lose his right of recourse against any 
party who would have been discharged by such payment/ 3 

81 Ex p Lambert (1806), 18 Vee 179; 88 E. R.; Daniel, § 1065, Paisons on Notes 
and Bills, Vol 1, p. 818 See contra, Ex p. Swan (1868), L. B. 6 Eq 844; but 
that was a case of cross accounts rather than an accommodation bill, and the 
words of the section are "patties liable”, not 11 prior parties”. 

82 To same effect, German Exchange Law, Art 08, New York Negotiable Instru- 
ments Law, § 806 

•» To same effect, Nougmer, § 1009, German Exchange Law, Art. 62; New York 
Negotiable Instruments Law, § 805 
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Lost Instruments 

Holder’a right to duplioate of lost bill. 

69. Where a bill has been lost 81 before it is overdue, 
the person who was the holder of it may apply to the drawer 
to give him another bill of the same tenor, giving security 
to the drawer if required to indemnify him against all 
persons whatever in case the bill alleged to have been lost 
shall be found again. 

If the drawer on request as aforesaid refuses to give such 
duplicate bill, he may be compelled to do so. 

This section reproduces the effect of the repealed 9 & 10 WU1. 8, 
e. 17, s. 8. That Act applied only to inland bills for £5 or upwards. 8 ’ 
The remedy is still very inadequate, as it gives no power to obtain an 
indorsement or acceptance over again. The continental codes contain 
much more elaborate provisions on the subject : see Nougulier, 
§§ 205, 219; German Exchange Law, Art. 66. 

Presumably, if the drawer, on tender of indemnity, declined to give 
a new bill, an action would lie to compel him, and damages might 
be claimed in the alternative. 

As to execution of instruments by order of the Court, see the 
Supreme Court of Judicature (Consolidation) Act, 1925 (15 & 16 Geo. 
6, c. 49), s. 47; and, as to loss in the post of crossed cheques, or other 
documents for the payment of money issued by the Supreme Court 
Accountant-General, see s. 114 of that Act. 

As to bills in a set, see s. 71. As to serious mutilation and 
impairment of an instrument without actual loss, see p. 212. 

Action on lost bill. 

70. In any action or proceeding upon a bill, the Court 
or a Judge may order that the loss of the instrument shall 
not be set up, provided an indemnity be given to the satis- 
faction of the Court or Judge against the claims of any 
other person upon the instrument in question. 

This section reproduces, with an extension in one direction, the 
provisions of s. 87 of the Common Law Procedure Act, 1854 (17 & 1$ 

41 la Ose Gesellaahaft v Jewish Colonial Truit (1927), 43 T. & B, 898, the duty 

of caie mourn bent on a bank in sending a cheque to Eastern Europe, which was 

lost, is considered __ 

•* But see Walmesley v. Child (1749), I Ves. sen. 841 f ® E E, and Rhodes v. 

Morse (I860), 14 Jur. 800 (ohequej, 
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Viet. c. 125), set out p, 340. That enactment applied only to actions 
in the superior Courts. The present section applies to all Courts, 
and to all proceedings, e.g., proofs in bankruptcy. The provision of 
the Common Law Procedure Act has not been repealed, because it 
applies to all negotiable instruments, and not merely to bills and 
notes. For form of order, see Chitty’s King’s Bench Forms 
(14th ed.), p. 281 . In the note to the form it is said that “ orders 
have been made at Chambers under the C. L. P. Act, 1854, s. 87, 
where the action is not on the bill or instrument itself, but on the 
consideration for it ”. 

“ If no tender of an indemnity were made before suit ”, says 
Willes, J., “ the plaintiff would certainly not obtain relief on such 
terms as to give him the costs of the suit.” 88 

At common law, if a negotiable bill or note were lost, no action 
could be maintained, either on the instrument or on the consideration 
for it, 87 even if lost when overdue 88 ; but, if its destruction could be 
proved, it seems the action would He. 88 

By s. 51 (8) protest may be made on a copy of a lost or destroyed 
bill. 

The fact that a bill has been lost or destroyed does not excuse the 
omission to give notice of dishonour. 88 As to presentment to charge 
drawer and indorsers, see bs. 45 and 46, and notes thereto. 

By rule 252 of the Bankruptcy Buies, 1915, subject to any special 
order of the Court, a bill or note must be produced before proof; 
and, by role 269, subject to the provisions of this section, it must 
be exhibited before dividend. See p. 862. 

As to bills lost or delayed through war, see the Bills of Exchange 
Act, 1914 (4 & 5 Geo. 6, e. 82), a temporary Act which expired in 
1922. 


84 King v. Zimmerman (1871), X,. H. 8 C. V. 466, at p. 468. Note the older made in 
that case. See, further, Jefferson v. Ulster Bank (1900), 84 Ir. T. L. R, 68. 

• r Pierson v. Jffutcliinson (1809), 2 Gamp. 211; 170 E. R. ; Crowe v. Clay (1864), 
9 Exeh. 604; 166 E. R., Ex. Ch.; flitter, as to a non-negotiable note, Wain v. 
Bailey (1889), 10 A. & E. 616; 113 E. R. 

*4 Hansard v. Robinson (1827), 7 B. & C. 90; 108 E. R. But as to relief in equity, 
see Macartney v, Graham (1828), 2 Sim. 285; 67 E. R. 
w Wright v. Maidstone (1866), 24 L. J. Ch. 628; ef. Edge v. Bumford (1862), 
81 L. J. Ch. SOS; but Bee Crowe v. Clay, supra . 

•• Thaekray v. Blackett (18)2), 8 Camp. 164; 170 B. R.; Daniel, § 1464. 
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Bill in a Set 

Rules as to sets. 

71. (1) Where a bill is drawn in a set, each part of the 
set being numbered, and containing a reference to the 
other parts, the whole of the parts constitute one bill. 91 

If one part of a set omit reference to the rest, it becomes a separate 
bill in the hands of a bona fide holder. 13 It has been held that an 
agreement to deliver up an unaccepted bill drawn in a set is an 
agreement to deliver up all the parts in existence 83 ; and also that a 
person who negotiates a bill of exchange drawn in a set is bound to 
deliver up all the parts in his possession, but by negotiating one part 
he does not warrant that he has the rest. 8 * 

In England the obligation to give a set is presumably a matter of 
bargain. Under the continental codes it is a matter of right, and 
careful machinery is provided to enforce the right. The parts of a 
set (duplioata) must be distinguished from copies (copie) : Nouguier, 
g 209; and German Exchange Law, Arts. 70—72. 

Only one part of a set requires to be stamped. The remaining 
parts are exempt “ unless issued or in some manner negotiated 
apart ” from the stamped part. If the stamped part of a set be lost 
or destroyed, the unstamped parts are admissible in evidence on 
proof of such loss or destruction. 85 

Presentment for acceptance is not a negotiation. 98 Compare the 
terms of the present Stamp Act, quoted above, with those of the 
repealed 17 & 18 Viet. c. 83, s. 6, which made it necessary for the 
holder to hold all the parts of a set. 

(2) Where the holder of a set indorses two or more parts 
to different persons, he is liable on every such part, and 
every indorser subsequent to him is liable on the part he 
has himself indorsed as if the said parts were separate bills.” 

This is probably declaratory. It accords with the continental 
codes : see Nouguier, § 218; German Exchange Law, Art. 07. 

91 Cf. Saaiitd Ginirale y. Metropolitan Bank (1878), 27 L. T. (n.S.) 849; and French 

Code, Art. 110; Now York Negotiable Instruments Law, § 810. 

93 German “Exchange Law, Art. 66; and of. French Code, Art, 147.. 

95 Kearney y. West Grenada Co, (1866), 26 L. J. Ex. 16. HatU) decidendi opt clear. 
9 * Pinard v. Klockman (1868), 82 L. J. Q. B, 82. 

«» 64 & 66 Viet. c. 39, a. 89 (Stamp Apt, 1891), p, 348, 

* Cf, Griffin v. Weatherby (1868), L. B. 3 Q, B. at p, 760, 

* T Cf. New York Negotiable Instruments Law, § ,312. 
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The drawer signs all the parts of a set. An indorser sometimes 
signs all the parts that he holds, but not always. It has been said 
that an indorser is not bound to pay a dishonoured set unless all the 
parts bearing his indorsement are delivered up to him or accounted 
for 08 ; but see sub-s. 6. In America it has been held that in the 
case of an accepted bill it is sufficient if the accepted part be given 
up, and in the case of an unaccepted bill if the protested part be 
given up, there being no presumption that the missing parts have 
been improperly dealt with. 80 

(8) Where two or more parts of: a set are negotiated to 
different holders in due course, the holder whose title first 
accrues is as between such holders deemed the true holder 
of the bill ; but nothing in this sub-section shall affect the 
rights of a person who in due course accepts or pays the 
part first presented to him. 1 

Is the true owner entitled to get the remaining parts from the 
person who in good faith has given value for them ? There are dicta 
to this effect,* but such a rule seems inconsistent with the rights given 
by sub-s. 2. 

(4) The acceptance may be written on any part, and it 
must be written on one part only. 

If the drawee accepts more than one part, and such 
accepted parts get into the hands of different holders in 
due course, he is liable on every such part as if it were a 
separate bill. 1 

By German Exchange Law, Art. 68, the person who forwards one 
part of a set for acceptance ought to indicate on the other parts where 
such part will be found. The person to whom the part has been 
forwarded for acceptance is bound to deliver it up to or according to 
orders of the indorsee. This coincides with the practice in England. 

(5) When the acceptor of ft bill drawn in a set pays it 
without requiring the part bearing his acceptance to be 


88 Soetiti OiniraU v. Metropolitan Bank (1878), 27 L. T. (n.s.) at p. 854 
« Bournes v. Church (1839). 18 Paters 205, per Story, 1.; 8 Kent Com, 100. 

* New York Negotiable Instruments Law, § 811 

» Cl. Holdswcrth v. Hun ter 0880), 10 B * C. 449, at pp, 460, 454 s 109 E, B 
t Cf. Ballt v, Dennistoun (1851), 8 Bxeh, at p 496 j 165 E. E, ; German Exchange 
Law, Art 67 ; New York Negotiable Instnunenta Law, J 818 
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delivered up to him, and that part at maturity is out- 
standing in the hands of a holder in due coures, he is liable 
to the holder thereof. 1 

“ Holder in due course ” is defined by s. 29. 

(6) Subject to the preceding rules, where any one part 
of a bill drawn in a set is discharged by payment or other- 
wise, the whole bill is discharged. 1 

“ Copies " — “ Copies ” of a bill must be distinguished from the 
parts of a set. They are not often seen in England. The Act does 
not regulate them, and there is no case law on the subject. On the 
Continent they are better known, and the general practice concerning 
them is well summed up in Arts. 68 and 67 of The Hague Uniform 
Regulation. They are as follows : — 

“ Art. 66. Every holder of a bill of exchange has the right to make 
copies of it. The copy must reproduce the original exactly, with 
the indorsements and all the other statements thereon. It must 
specify where the copy ends. It may be indorsed and guaranteed by 
‘ aval 1 in the same manner and with the same effects as the original.” 

“ Art. 67. The copy must specify the person in possession of the 
original instrument. This person is hound to hand over the aforesaid 
instrument 1o the lawful holder of the copy. If he refuses the holder 
cannot exercise his rights of recourse against the persons who indorsed 
the copy until he has had a protest drawn up specifying that the 
original has not been given up to him on his demand.” 

* Fiench Code, Ait. 148; New York Negotiable Instruments Law, § 314. 
s New York Negotiable Instrumente Law, § 816 
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Conflict of Laws 

Rules where laws conflict, 

72. Where a bill drawn in one country is negotiated, 
accepted, or payable in another, the rights, duties and 
liabilities of the parties thereto are determined as follows : 

Requisites in form, 

(1) The validity of a bill as regards requisites in form is 
determined by the law of the place of issue, and 
the validity as regards requisites in form of the 
supervening contracts, such as acceptance, or 
indorsement, or acceptance supra protest, is deter- 
mined by the law of the place where such contract 
was made." 


Stamp. 

Provided that — 

(a) Where a bill is issued out of the United 

Kingdom it is not invalid by reason only 

that it is not stamped in accordance with 
the law of the place of issue. 7 

(b) Where a bill, issued out of the United 

Kingdom, conforms, as regards requisites in 
form, to the law of the United Kingdom, it 
may, for the purpose of enforcing payment 
thereof, be treated as valid as between all 
persons who negotiate, hold or become parties 
to it in the United Kingdom.® 

* Cf. Gufpratte v. Young (1861), 4 De G. & 8. 217, at p. 228 s 64 E. H. ; Story, 

§§ 181—137, Westlake's Private International Law, 7th ed , p 819; JDicev's 

Conflict of Laws, 4th ed., p, 6S8; German Exchange Laxv, Art 85, Nouguier, 
§§ 1417 — 1427. See “issue", "acceptance”, and " indorsement ” defined 
by s. 2. _ 

r Cf. Westlake, 7tb ed , p, 296; but note the agreement as to Insh Fiee State 
stamps, p 867. 

* See Ba Marseilles Co (1885), 80 Ch D. 698. In that case, which arose on bills 
made befoia the Act, the bills weie drawn in Prance by a Frenchman in Fiench 
in English torn (and indorsed in blank) on an English company, who accepted 
them: — field, that as regarded the acceptor, they were to he treated as English 
hills, and that the French effect of ah indorsement in blank as a mere piocnration 
was immaterial. Cf Dicey, 4th ed. , p. 857. 
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Illustration s 

1 By beinian law a bill need not nxpicsa the value itceived By French law 
it must A bill ui awn m Geimany, hut payable in Pan-,, which dois not express 
the value lectived, is valid. r 

2. By the old law ot Illinois a verbal acfeptance is valid A bill drawn in 
London on a town m Illinois is voi bally accepted there The acceptance is valid. 0 

S A bill drawn and payable m Fiance expiesses no value itceived, and ib 
therefore invalid according to French law Tf it is indorsed in England the indorser 
toula be Bued here, 10 though the drawei could not 

4. Bill drawn in New York on Liverpool against consignment oi cotton. Whether 
this is conditional m torm oi not is (it seems) a question to be deteimined by 
American law 11 

The contract is made where the delivery is effected, not where the 
signature is attached. 12 A few foreign writers, among them Savigny, 
are of opinion that the maxim Locus regit actum is always facultative, 
never disabling. German Exchange Law, Art. 85, and the provisos 
to this sub-section, go a long way towards adopting that view, but 
do not accept it in its entirety. In order to establish that a bill is 
invalid according to the law of the place of issue, the foreign law 
in point must be proved as a question of fact. 

Foreign stamp laws. — Before the Act it had been held in some oases 
that English Courts were not concerned with the revenue laws of 
foreign countries. 13 But the better opinion seemed to be that, if a 
hill, for want of a stamp, was merely inadmissible in evidence 
according to the law of the place of its issue, it was admissible in 
evidence here if it conformed to the requirements of the English 
stamp laws relating to foreign bills; while, if the want of a stamp 
rendered it void at the place of issue, it was void everywhere. 13 The 
Act appears to negative the latter branch of this principle, so far as 
it relates to bills which are negotiated or payable in a country diSerent 
from that in which they were drawn. Note the agreement as to Irish 
Free State stamps, p. 857. 

Interpretation. 

(2) Subject to the provisions of this Act, 1 ’ the interpre- 
tation of the drawing, indorsement, acceptance, or 


* Cf. Sctiddej v. U tnon Bank (1876), 1 Otto, Sup, Ct. U. S 408, which goes Stall 
furthei. 

10 Cf. Wynne v Jackson (1826), 2 Buss* 861 and 684; 88 E. B, 

11 Guaranty Trust Co. of New York v. Hannay & Co., [1218] 2 E. B. 628, C, A. 

u Chapman v. Cottrell (1866), 84 L, J. Ex. 186. Of. Bank of Montreal v. Exhibit 
and Trading Co. (1906), 11 Com Cos. 250. As to delivery, see- s. 21, and notes 
thereto. 

11 Wynne v. Jackson (1826), 2 Buss. 861; 88 E. B j James v Catherwoad (1823), 
8 D. & B. 190. 

10 Bnstow y. Sequeville (I860), 6 Exch, 876; 166 B. B. i cf. Clegg v. Levy (1813), 
8 Camp. 166; 170 E. R., Story, 137. 

is Fop provisions referred to, see the lemainmg Bub- sections, s. 67 (damages), 
and, peihaps, ss. 16 (case of need) and 68 (funds in hands of drawee). 
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acceptance supra protest of a bill, is determined by 
the law of the place where such contract is made. 1 " 

Provided that where an inland bill is indorsed in a foreign 
country the indorsement shall as regards the payor 
be interpreted according to the law of the United 
Kingdom . 17 


Illustrations 

1. An English note payable to bearer is negotiated by delivery in a country where 
this mode ol tiansfer is not lecogmsed. The title to the note passes by such 
delivery. 18 

‘2. Action in England on a bill drawn in Belgium, and indorsed in blank m 
France. The effect of such indorsement is determined according to Fiench law, t e., 
it operates as a “ procuration ". 10 

3. A general acceptance given in Fans is to be inteipieted according to French 
law 20 

4. Note made and payable in Scotland in the form “ Pay to C ", without adding 
the words “or order Before the Act such a note was negotiable by Scots law, 
though not by English law, but it could be negotiated by indorsement in England. 21 

6. A cheque drawn abroad on a London bank is stolen, and the indorsement of 
the first indorsee is forged. A Vienna bank cashes the cheque, and according to 
Austrian law acquires a good title thereto. The Vienna bank transmits the cheque 
to a Loudon bank, who receive the amount from the bank on which it was drawn. 
The London bank is not guilty of conversion. 0 * 

The term “interpretation”, in this sub-section, it is submitted, 
clearly includes the obligations of the parties as deduced from such 
interpretation . SJ 

fStory, § 151, points out the reasons of the rule adopted in this 
sub-section. “ It has sometimes been suggested ”, he says, “ that 
this doctrine is a departure from the rule that the law of the place 

Allen v. Kemble (1848), 6 Moors P. C. 814 ; 18 E. R. ! Story on Conflict of Laws, 
§ 341; Horne v. Rauquette (1878), 8 Q. B. D. at p. 620, per Brett, L.J. ; Dicey 
on Conflict of Laws, 4th ed., p. 662. 

00 Rebel v. Tucker (1867), L. R. 3 Q. B. 77. 

18 De la Chaumctte v. Bank of England (1831), 2 B. & Ad. 885; 109 E. R. 

00 Tnmbey v. Vtgrner (1834), 1 Bing. N, C. 161; 181 E. R. ; Bradlaugh v. De Rtn 
(1808), L. R, 3 C. P. 638, per WiUes, J. These cases weie overruled by Bradlauqh 
r, De Bin (1870), L. R. 6 C. P. 478, on the question Of fact whether the indorsee 
conld, according to French law, sue the holder in hie own name, but the principle 
that the indorsement must be interpreted by French law was not questioned. 
See now the French law of February 8, 1922, which gives effect to an indorse- 
ment In blank as a complete negotiation of the bill. 

00 Cf, Don v. Lippmann (1887), 5 Cl, & F. at pp, 12, 13; 7 E. R., H. L.; Storv, 
§ 147, 

* l Robertson V. Burdekin (1843), 1 Rosb, Scots L. C. 824. See now s. 9 (1) (4). 

>* Embtriaoe v. Anglo-Austrian Bank, [1906] 1 K, B, 677, C. A. Qu. whether the 
drawer conld be sued on these facts if the cheque had been stopped, Cf. Dioey’s 
Conflict of Laws, 4th ed., pp. 676, 680. 

03 Cf. "Westlake's Private International Law, 6th ed,, § 229; Alcook v. Smith , [1892) 
1 Ch. at p. 266 (interpietation=legal effect); Allen v. Kemble (1848), 6 Moore 
P C. 814; 18 E, R, (bill drawn in Demerara on Scotland, accepted payable in 
London — drawer discharged by camperuatia according to Demerara law) ; Koechlin 
it Cie, v. Kcstenbmm Brot, (1927) 96 L. J. K. B. 676 (French bill payable to 
order, indorsed by agent fn ,He own name, only), 
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ol payment is to govern. But, correctly considered, it is entirely 
in conformity with that rule. The drawer and indorsers do not 
contract to pay the money in the foreign place on which the bill is 
drawn, but only to guarantee its acceptance and payment in that 
place by the drawee; and, in default of such payment, they agree 
upon due notice to reimburse the holder in principal and damages 
where they respectively entered into the contract. 1 ” 

The case o! a bill accepted in one country but payable in another 
gives rise to a difficulty. Suppose a bill is accepted in France, payable 
in England. Probably the maxim Contraooisse unusquisque in eo loco 
intelligitur in quo ut solveret se obligavit would apply.* 4 But, if not, 
then comes the question, what is the French law, not as to bills 
accepted and payable in France, but as to bills accepted in France 
payable in England? Probably the lew loci solutionis would be 
regarded : cf. Nouguier, § 1419. 

Transfer abroad. — Although Embiricos v, Anglo-Austrian Bank 
(Illustration 5) may be regarded as an application of sub-s. 2, yet it 
undoubtedly goes further, and supplements the section by declaring 
that, quoad transfer in a foreign country, bills and notes must be 
regarded as chattels, and as subject to the ordinary rules which 
regulate the transfer of chattels. “ The rule that the transfer of 
chattels must be governed by the law of the country in which the 
transfer takes place applies to a bill or cheque.” S. 72 is not 
exhaustive, and s. 97 (2) saves common law when not inconsistent 
with the Act. The rules of private international law, as administered 
by our Courts, are part of the common law. 

Consideration .—Where a cheque is drawn by an Englishman in 
French territory on a bank in London, it seems that the legality of 
the instrument must be determined by English law, 2 ' although the 
validity of the consideration will be judged by French law. 27 


St Bobmson v. Bland (1760), 2 Burr. 1077 ; 97 E. E. (bill accepted in France payable 
in England) ; cf. Moults v. Owen, [1907] 1 K. B. at pp. 764, 766, C. A. (cheque 
drawn in France on bank in London). 

as Bmbirtcos v. Anglo-Austrian Bank, [1906] 1 K, B. at p. 688, 0. A., following 
iloooh v. Smith, [1892] 1 Oh. 288, C. A. (bill taken in execution in Norway). 
The role that the legal effect of the assignment of a chose in action is determined 
by the law of the country where it takes place has recently been reaffirmed in 
.Republics de Guatemala v. Nuf lets (1926), 96 L, J. K. B. 441. As to receiving 
property stolen abroad, see s. 88 of the Larceny Act, 1916 (6 4 7 Geo* 6, c, 60), 
ae Moults v. Owen, [1907] 1 K. B. 746, 0. A., Moulton, L.J., dissenting (cheque 
for money borrowed to pay losses at baccarat); discussed, Dioey on Conflict of 
Laws, 4th ed., pp. 696, 696; Law Quarterly Review, voL 98, p, 127, by 
A. Cohen, K.C. 

a? Saaby v. Pulton, [1909] 2 K. B, 208, 0. A. Cf. Oartton Hall Olub v. Lameiuse, 
[1909] 2 K, B. 168 (oheque drawn for losses at gaining in England held void). 
Of. SooiM Anonyms dee Grands Establishments v, BaumgaH (1927), 96 L. J. 
K. B. 789. But if fraud or duress be involved, no action oan be maintained in 
England, Sooidti det Hotels RSums v. Hawker (1918), 29 T. L, R* 678 (cheque 
given in France on London under threat of prosecution), 
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Measure of damages. — The cases seem to regard the measure of 
damages on the breach of the contracts on a bill as resting on the 
same principles as the interpretation of those contracts 28 ; but it may 
be questioned whether the measure of damages comes within the 
meaning of the word “ interpretation ” in its present context in the 
Act. Subject to the positive provisions of s. 57, the rule with respect 
to damages appears to be that “ the place at which each party to a 
bill or note undertakes that he himself will pay it, determines with 
regard to him the lex loci contractus according to which his liability 
is governed M . 29 Thus, where a bill was drawn in California on 
Washington, and was dishonoured, it was held that damages against 
the drawer must be measured by Californian law, and that as part 
of those damages he must pay interest at the Californian Tate 30 ; and 
it seems clear on principle that damages against an indorser should 
be measured by the law of the country where he indorsed the bill. 91 
Where a bill was accepted in Paris, payable in London, it was held 
that interest was payable according to the English and not according 
to the French rate. 92 

Discharge when laws conflict. — So, again, when laws conflict, the 
validity and effect of a discharge is determined by the law of the 
place where the contract in question was made . 93 For example : — 

1. Bill accepted at Leghorn payable there. By the old law of Leghorn an acceptor 
could procure the cancellation ot hia acceptance il he had not at maturity lcceived 
funds from the drawer. An acceptor so discharged at Leghorn cannot be Biied in 
England. 31 

2. Bill diawn in United States (and issued there) on a person in England is 
dishonoured by non-acceptance. The drawer cannot be sned in England if he has 
been discharged in America under the bankruptcy law there in force. 36 

8. Bill tor £100 drawn and issued in Demerara, but accepted and payable in 
England. At the time the bill matures the holder owes the acceptor £100. 
According to Demerara law this operates as a discharge of the bill (by aampematio). 
The drawer is discharged. 33 

4. Accommodation bill drawn and issued in Austria, but accepted and payable 
in England, is dishonomed. The holder receives from the drawer in Austria a 


a* See the language of Alien v. Kemble (1848), 8 Moore P. C. at pp. 821, 822; 
13 E. R. 

P® Mayne on Damages, 10th ed., p. 270; Story on Conflict of Laws, § 816. 

33 Gibbs v. Fremont (1863), 9 Bxph. 26; of. Er p. Meredith (1868), 82 L. ,T. CU. 300. 

si Mayne on, Damages, 10th ed., p, 270; Story on Conflict of Laws, §§ 814, 316; but 
see the point regarded as open in Gibbs v, Fremont , supra. 

33 Cooper v. Eatl Waldegrave (1840), 2 Bear. 282; 48 E. R. 

33 0!. Ellis V. M' Henry (1871), L, R. 8 C. P. at p. 234; Story, §§ 168— 16S. 

31 Burrows v. Jertiina (1726), 2 Stra, 788; 98 E. R. ; cf, Gibbs v. Sooiitd dee Mliaur 
(1890), 26 Q. B. D. at pp. 407, 408, C. A. 

36 Potter r. Brown (1804), 6 East 124; 102 E. R.; ot. Symons v. May (18S1), 6 
Exch, 707; IBB E. R, 

*• Allen v. Kemble (1848), 6 Moore P. C. 816; 18 E. R, ; of. WUMnsm v. Simson 
(1838), 8 Moore P. C. 276; 12 E. R. Compensfitio is recognised as a disdbarge 
in all countries where civil law prevails. See further on that subject, Mouguier, 
, §S 1053—1060; Frenoh Code Civil, Arts. 282-289. 
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BQiallcr sum in f>atis(flcliou of t he bill, This, according to Austrian law, is a valid 
discharge. A subsequent indorses cannot recover from the acceptoi in England. 17 

6. Kill drawn, accepted and payable m England. The acceptor is made bankrupt, 
and receives his discharge in Austialia. He can be sued on the lull in England." 1 

6. Action on a pionitssory note made in France. Pica that the suit was barred by 
the French law ot piescription, nhich was five years. Held, that the Fionch law 
in question was a law of procedure, and that the action could only he haired by 
the English Statute ol Limitations.' 1 11 

Holder's duties. 

(8) The duties of the holder with respect to presentment 
for acceptance or payment and the necessity for or 
sufficiency of a protest or notice of dishonour, or 
otherwise, are determined by the law of the place 
where the act is done or the bill is dishonoured. 40 

ILMJBTRVHONB 

1. Defendant indorsed to plaintiff in England a bill payable in Paris. Plaintiff 
indorsed to a Frenchman, who on dishonour protested it, and tiansmitted notice of 
protest to defendant m accordance with French law. Held, that plaintiff could 
recover horn defeudant, though he had not given him notice of dishonour according 
to English law.* 1 

2. Bill drown in England, payable in Spam, is indorsed in England by defendant 
to plaintiff. Plaintiff indoiscB it to D in Spain. It is dishonoured by non- 
acceptance, and twelve days afterwaida D writes to give notice of this to plaintiff. 
Plaintiff at once gives notice to defendant. By Spanish law no notice of dishonour 
by non-acceptance is icquired. Plaintiff can recover from defendant.* 2 

The sub-section is a further application of the maxim Locus re git 
actuvi . 4a See to the like effect German Exchange Law, Art. 86. 

Amount expressed in foreign currency. 

(4) Where a bill is drawn out of but payable in the United 
Kingdom and the sum payable is not expressed in 
the currency of the United Kingdom, the amount 
shall, in the absence of some express stipulation, be 
calculated according to the rate of exchange for 


87 Ralli v. Dennistoun (1851), 6 Exch. 488, 3fith plea and judgment at p. 498; 
155 B. B. 

38 Bartley v. Hodges (1801), 80 L. J. Q. B. 862; Story, § 166; of. Gibbs v. Sociiti 
des Milaux (1S90), 25 Q. B. D. 899 , 0. A. 

88 Huber v. Steiner (1885), 2 Bing. N. C. 202; 132 E. B. 

40 Story, | 178; Pardessus, Aits. 1496, 1499; Pothier, No, 67; Dicey, 4th ed., p. 686. 
HirsoUeld v. Smith (1868), L. B. 1 C, P. 840. 

42 Home v. Rouquette (1878), 8 Q. B. D. 611, C, A.; and cf. Rouquette v, Overman*, 
(1875), L. B. 10 Q, B. 525 (efSeob of French moratorium). 

41 Reo a oritieisra on the language of the sub-section, "Westlake’s International Xiew, 
7th ed., p. 822. His suggestion that “ act ” includes " omission” is presumably 
correct. 
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sight drafts at the place of payment on the day the 
hill is payable. 11 


Illustration 

Bill foi 1,000 francs, payable three months after date, is drawn in France on 
London, The amount in English money the holder is entitled to receive 16 
determined by the rate of exchange on the day the bill ib payable. 

The amount of the bill for stamp purposes is necessarily calculated 
on a different principle : see Stamp Act, 1891, s. G, p. 840. 

Due date. 

(5) Where a bill is drawn in one country and is payable 
in another, the due date thereof is determined 
according to the law of the place where it is payable. 

Illustrations 

1. By English law days of grace are allowed on bills payable after date. B> 
French law they are not. A bill drawn m Paris on London is entitled to three 
days’ grace, but a bill drawn in London on PariB is not entitled to grace. 43 

2. A bill is drawn in England payable in Pans three months after date. After 
it is drawn, but before it is duo, a "moratory” law is passed in France, in 
consequence of war, postponing the maturity of all current bills for one month. 
The maturity of this bill is for all purposes to be determined by French law. 46 

S. A bill accepted and payable in Germany is held by an English bank. War 
breaks out before the bill matures, and a German moratoiy low postpones payment 
indefinitely, and provides that inteiest shall not be payable for the period between 
the due date and the conclusion of the moratorium. The maturity of the bill 
depends on. German law. 47 

"Where a bill is drown in a country where the old style prevails, 
and is dated accordingly, there is no conflict of laws, but only a 
conflict of calendars. Thus, if a bill be drawn in a country using 
the old style (if there are any such countries now, see p. 36) on 
London bearing date January 1, it must be dealt with in England 
as a bill dated January 14 ; that is to say, the old style date must 
be translated into the Gregorian date. 18 Russian bills payable after 
date in England used to bear both the eastern and western date, the 
maturity being calculated according to the western date. 

44 Cf. Hirtchfield v. Smith (1868), L. B. 1 C. P. at p. 868 ; Belgian Oode, Art. 88; 
Dicey on Conflict of Laws, 4th ed., p. 866. Ab to stipulations fixing rate of 
exchange, see s. 9 (3). As to calculating the exchange where a cheque was drawn 
in England payable in francs, see Cohn v. Boulken (1920), 86 T. L. R. 767 (date 
of trim); dissented from, UKendoW v. Pankhnrst <f Co. (1938), 89 T. L. R, 628 
(date of dishonour). 

« Rouqueibe v, Ovcrmann (1876), L. R. 10 Q. B. 626, at pp. 636—688; the effect of 
the Bank Holiday Acts is discussed at p. 688. 

40 Ibid. Bo held also in Italy and at Geneva; see at p. BBS. Cl. Dicey, 4th ed., 
p. 667. 

* 7 Be Fronoft* end Raaoh, [1918] 1 Ch. 470. 

4 * For a table of corresponding dates, see Whitaker's Almanack. In 1928 the Russian, 
Greek, Serbian and Roumanian Churches adopted the Gregorian Calendar with 
slight modifications. 
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Proof of foreign law. — When a question arises as to the law of a 
foreign country it must be proved as a fact in the case by the evidence 
of lawyers or other experts belonging to the country in question. 44 
In the absence of such evidence the foreign rule, it seems, is presumed 
to be the same as the English rule. 80 

In jury cases, where evidence is given as to foreign law its effect 
must be determined by the Judge and not by the jury : see s. 15 of 
the Administration of Justice Act, 1920 (10 & 11 Geo. 5, c. 81), and, 
as to Supreme Court, s. 102 of the Supreme Court of Judicature 
(Consolidation) Act, 1925 (15 & 16 Geo. 5, c. 49). 

ts Westlake's Private International Law, 7th ed., p. 423; Conoha v. Munettu (1890), 
40 Ch. D, 543, C. A. ; cf. Perlalt Petroleum Co. v. Deen, [1924] 1 K. B. Ill, C. A. 
(interrogatories to non expert); Si. Pieire v. S. American Stores, [1937] 1 A. E. B. 
300. 

so The Parchim, [1918] A. C. 157, P. C., at p. 161, per Lord Parker. 


C.B.E. 
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PART III 

Cheques on a Banker 

Cheque defined. 

73. A cheque is a hill of exchange drawn on a banker 
payable on demand. 

Except as otherwise provided in this part, the provisions 
of this Act applicable to a bill of exchange payable on 
demand apply to a cheque/' 1 

“ A cheque ”, said Baron--? arke, “ is a peculiar sort of instrument, 
in many respects resembling a bill of exchange but in some entirely 
different ”. ,J 

IliLCBTHATIONS 

X. Inurnment in the form of a cheque, ordering the bank to pay the sum 
mentioned “ ptovtded the receipt ioim at foot hereof is duly signed, stamped, and 
dated*'. This is not a cheque, ae it qualifies the direct order to pay and is 
therefore not an unconditional order to pay the money.* 5 
2. Instrument in form of receipt issued by a bank for use of its customers, after 
signatuie by them, in drawing sums under 40. This is not a oheque. 54 

8. A gives C a cheque on a blank sheet of paper, writing on it the words “ to 
be letamed ", and promising him to substitute another oheque on a proper banker's 
form. This he does not do. The cheque is a valid cheque, for it is an unconditional 
older to the bankei , the words in question being only a direction to the payee. 50 

4. An instiumenl m the form of a oheque but requirmg the payee to sign a 
leceipt form on the back is probably not a cheque within the meaning of this 
section. 5 * 

6. An instrument in the form of a oheque made payable to " cash ” i6 not a 
cheque, although a bank paying in compliance with such a mandate to the servant 
or agent of the customer obtains a good discharge. 57 

See “bill of exchange” defined by s. 8 and “banker” by s. 2. 
By s. 10 a bill is payable on demand, which is expressed to be 

51 New York Negotiable Instiumants Law, § 321, 

52 Bamchurn Mullick v. Luchmeeehund Radakiasen , 9 Moo. P. 0. 46 at p. 69. 

55 Banina v. London & S. TV. Bank, [1900] 1 Q. B. 270, C. A.; cf. Capital it 
Counties Bank v. Cordon, [1903] A. C. at p. 2S2, per. Lord Liudley. Aliter, 
where a note at the bottom of the oheque ran "the receipt at back hereof must 
be signed, ete.”, for this is a direction to the payee, not to the banker: Nathan 
v. Ogdena, Ltd. (1906), 98 L. T. 120, G, A.; and of. Thairhoall v. Great Northern 
By., [1910] 2 K. B. 609 (dividend warrant). 

54 Midland Bank v, Inland Revenue Commiaaionere, [1927] 2 K. B. 466 ; but it is a 
bill for stamp purposes (see p. 348). 

Roberts v. Mar ah, [1018] 1 K. B. 42, C. A.; c£. Glen v. Semple (1901), 8 V, 1134, 
Court of Session (cheque running " pay against cheque " or cash). Of. Hibernian 
Bank, Ltd. v. Gy sin and another, [19391 1 K. B, 488. 

London <t Montrose Shipbuilding Co. v, Barclays Bank (1026), 81 Com. Gas. 67; 
reversed on facts, not on law, ibid, p. 182, Anyhow, it is a “ document ” within 
the mending of the Revenue Act, 1888, p. 844, and therefore entitled to the pro* 
taction of s, 82 (crossed cheques) , 

hr North i 8, twice. Cor p. v, Nat. Prov. Bank, [1986] 1 K. B. 828. 
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payable on demand, or at sight, or on presentation, or in which no 
lime lor payment is expressed. 

The act is declaratory in so far as it defines a cheque as a bill ol 
exchange. 58 It is no part of the definition that a cheque should be 
an inland bill, or that it should be drawn by a customer upon his 
banker. Formerly cheques weie exempt from stamp duty, but they 
were required to be issued within fifteen miles of the bank on which 
they were drawn. The enactments requiring this to be done have 
long been repealed. 58 Qu. whether an instrument in the form of a 
cheque but requiring the payee to sign a receipt form on the back 
is a cheque within the meaning of s. 78 ; see p. 242, notes 58 and 56. 

By s. 7 of the Colonial Stock Act, 1877 (40 & 41 Viet. c. 59), 
coupons attached to stock certificates to bearer under that Act are 
to be deemed to be cheques on a banker for the purpose of any 
enactment relating to cheques, other than a stamp act. By rule 5 of 
Sched. HI to the Finance Act, 1921 (11 & 12 Geo. 5, c. 82), “ a 
warrant given by the Bank for the payment of the redemption money 
for Government Stock shall be deemed to be a cheque within the 
meaning of the Bills of Exchange Act, 1882, and shall be exempt 
from stamp duty ”, The Bills of Exchange Act Amendment Act, 
1982, enacts that a banker’s draft shall be deemed a cheque for the 
purposes of ss. 76 to 82. 

Cheques are compared with and distinguished from ordinary bills 
of exchange by Parke, B.,‘° Erie, J., and Byles, J., 61 Falles, C.B.,” 
and the Supreme Court of the United States. 83 All cheques are bills 
of exchange, but all bills of exchange are not cheques; therefore, an 
authority to draw cheques does not necessarily include an authority 
to draw bills. 81 But apart from statute, the distinctions between 
cheques and ordinary bills of exchange arise from the relationship of 
banker and customer subsisting between the drawer and drawee of 
a cheque. A cheque is intended for prompt presentment, while a 
note payable on demand is deemed to be a continuing security.* 5 

A cheque is not intended to be accepted, 88 but at common law there 
is no objection to the acceptance of a cheque if the holder wishes to 


ss M' Lean v. Clydesdale Bank (1888), 9 App. Gas, 96, per Lord Blackburn. 

«" M’Lean v, Clydesdale Bank (1888), 9 App. Cas. at p. 106. 

®s Ramehwn Mulhok y, Luohmeeohund Raiakissen (1864), 9 Mooie P. C. at p. 69; 
14 IS, R. } of. Serle v. Norton (1841), 2 Moo, & Rob. at p, 404; 174 E. R. Cf. 
Slingsby V. Westminster Bank (No, 2), [1931] 5 E. B. 688, stipia, p. 206. 

«i Keane y. Beard (1860), 8 C. B. (n.s.) at pp. 880, 881, as mortified by Hopkinson 
y. Forster (1874), L, R. 19 Eq. at p. 76, J easel, M.S. 

63 Lynn v. Bell (1876), 10 Ir. R, 0. L, at p. 490. 

se Merohants ' Bank v. State Bank (1870), 10 Wallace, at p, 647. 

** Forster v, Mabkreth (1867), L. R. 2 Ex. 168. 

56 Brooks y. Mitchell (1841), 9 M. & W. at p. 18; 162 1. R„ Parke, B.f Chartered 
Bank v. Dickson (1871), L. R. 8 P, C. at p. 679, Lord Cairns. 

»s Cf. Bellamy v, Marjoribanks 0862), 7 Exch. at p. 404, where the Court said that 
acceptance although not usual was legal and was el practice hardly existing m 
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have this done instead of taking immediate payment, but the 
Bank Charter Acts 'would in many cases render this illegal; such an 
instrument would be substantially a bank note. As to post-dated 
cheques, see note to s. 18 (2). As to when a cheque becomes stale, 
so as to be on the footing of an overdue bill, see s. 86 (8). As to 
excuses for omitting to give notice of dishonour, see s. 50 (2), 
especially clause (c). An affidavit under Order XIV, verifying the 
cause of action, need not specifically allege that notice of the dishonour 
of a cheque has been given, or that it is excused, 07 but this must be 
stated in the specially indorsed writ." 8 As to cheques for less than 
twenty shillings in Scotland, see note to s. 8. As to forged indorse- 
ments on cheques, see s. 60. 

Certified or marked cheques.— The Judicial Committee of the 
Privy Council has recently considered very fully the effect of 
certifying a cheque, when they held that a banker’s business does 
not normally involve that the manager has ostensible authority to 
certify post-dated cheques, and that the certification of a cheque 
does not constitute an acceptance within the Indian Negotiable 
Instruments Act, 1881, or the Bills of Exchange Act, 1882. 
Acceptance of a cheque is such an unusual event that nothing short 
of an express and dear wording of acceptance would be treated as 
acceptance. 1 ’" “ It is not necessary categorically to hold that a cheque 
can never be accepted; it is enough to say that it is only done in 
very unusual and special circumstances.” “Marking or certification 
has been known in England as a very limited practice apparently 
referred to by the Court in 1810 in Robson v. Bennett . That is a 
practice between bankers for the purpose of dearing.” “ That is its 
only judicial recognition.” 70 The Court further held that the certifica- 
tion of a post-dated cheque did not amount to a representation or 
constitute any promise (in any case there was no consideration for 
it). The certification at the most could raise only an expectation that 
the cheque would be met. Whether the certification of a cheque 
which is not post-dated may not be a representation that funds were 
available to meet it was not decided. In Canada the practice of 
certifying cheques prevails; and in two appeals from Canada it has 
been held by the Privy Council that where a cheque is marked or 
certified by being initialed by the bank on which it is drawn, the 
m a rking operates as a representation that the bank, at the time of 

England, “ No case id repoitad in England or India, so far as we are aware, of a 

banker being held liable, or even sued, as acceptor of a cheque drawn upon bun,’' 

Per Lord might, [1944] A. 0, at p. 1®. 

« May v. CfodUy, [1894] 1 Q. B. 461. 

«» Roberts v. Plant, [1896] 1 Q. B. 697, 0. A. 

as Bank of Baroda v, Punjab National Bank, Ltd., [1944] A. 0. 176. 

to Ibid, at p. 187 ; ibid, at p, 185 ; ibid, at p. 187, 
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certifying, has funds of the drawer in its sufficient to meet 

payment of the cheque, but, at any rate in the absence of any 
specific usage, the marking appears to have n 0 other effect. 71 It is 
clearly not an acceptance that the holder take advantage of ; 

see s. 17 (2). As to certified cheques in the United States, see 
Daniel, §§ 1601—1611. Under §§ 323—825 of New York Negotiable 
Instruments Law, the certification of a checjne is equivalent to an 
acceptance, but when procured by the holder discharges the drawer 
and indorsers. It further operates as an assig nment f un( j s . 

Foreign laws.— The various foreign laws relating to cheques are 
carefully collated and reviewed in Le Cheque } theurie et pratique, 
published in 1924 by M. Jaques Bouteron, Inspector of the Bank of 
France. The French law defines a cheque as “ L’ecrit qui sorts la 
forme d’un mandat de paiement serf au tireur q effectuer le retrait son 
profit on au profit d’un tiers de tout oil pcixtie des fonds portds au 
cridit de son compte et disponible ”. 1 As to Italy, see Italian Com. 
Code, Arts. 889 — 844. Germany in 1908 parsed a new law dealing 
with cheques. 73 The continental codes do not require a cheque to be 
drawn on a banker, and in mercantile language foreign demand drafts 
are frequently referred to as cheques, though not drawn on a banker. 

Presentment of oheque for payment. 

74. Subject to the provisions of this Act 74 — 

(1) Where a cheque is not presented for payment 
within a reasonable time 71 of its issue, and the 
drawer or the person on whose account it is 
drawn had the right at the time of such present- 
ment as between him and the banker to have the 
cheque paid and suffers actual damage through 
the delay, he is discharged to the extent of such 
damage, that is to say, to the extent to which 
such drawer or person is a creditor of such banker 


n Gaden v Newfoundland Savings Bank, A- C, 281, F. C.; Imperial Bank 

of Canada v, Bank of Hamilton, [19031 A. G. 49, p, c. ; and cf. Goodwin v. 
Bobarts (1876), L. B. 10 Ex. at pp. 851, 862, per Cockburn, C.J., who a ays as 
regards England, “ A custom has grown np among bankers themselveB of marking 
cheques for the purpose of clearing, by which they become bound 1 o one another . 
See also Paget on Banking, 4th ed., pp. 164—189. 
n hoi du S3 Mai, 1865- For subsequent minor amendments, see Bouteron. 

« Bee an article in the Journal of the Sooiety of Comparative Legislation for August. 
1908, comparing the provisions of the new German j aw English law. For 
an, English translation, see Journal of Institute of Bankers, May, 1808. 

** S, 48 (excuses for non-presentment and demy in .presentment! . 
t* gee Wheeler y. Young (1897), 18 T, L. R. 4ws (reasonable time a question of 
fact for the jury). 
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to a larger amount than he would have been had 
such cheque been paid. 76 

Reasonable time. 

(2) In determining what is a reasonable time regard 
shall be had to the nature of the instrument, the 
usage of trade and of bankers, and the facts of 
the particular case. 77 

Rights of holder when drawer is discharged, 

(8) The holder of such cheque as to which such drawer 
or person is discharged shall be a creditor, in lieu 
of such drawer or person, of such banker to the 
extent of such discharge, and entitled to recover 
the amount from him. 

This section alters the previous law. It was introduced in the 
Lords by Lord Bramwell to mitigate the rigour of the common law 
rule. At common law the mere omission to present a cheque for 
payment did not discharge the drawer until at any rate six years 
had elapsed, 7b and in this respect the common law appears unaltered. 
But if a cheque was not presented within a reasonable time, as defined 
by the cases, and the drawer suffered actual damage by the delay, 
e.g., by the failure of the bank, the drawer was absolutely discharged, 
even though ultimately the bank might pay (Bay) fifteen shillings in 
the pound. 76 By virtue of s. 45 (2) the indorser of a cheque will be 
discharged unless it is presented for payment within a reasonable 
time (after indorsement) as defined by the Act. 8# 

Sub-s. 2 introduces a new and less rigorous measure of reasonable 
time. The common law rule may be stated as follows : — 

A cheque was deemed to have been presented within a reasonable 
time when presented according to the following rules 

(1) If the person who received a cheque and the banker on whom 
it was drawn were in the same plaee the cheque had, in the 
absence of special circumstances,' 11 to be presented for pay- 
ment on the day after its receipt. 62 

n Cf. New York Negotiable Instroments Yaw, § 822. 

71 Bee King v. Porter, Northern Ireland Beports, [1925] 0. A., p. 107 (cheque for- 

f atten for three years, no actual damage, drawer liable). 

,aws v. Rand (1867), 27 L. J. C. P. 70; Heywood v. Piokering (1874), 1*. B. 
0 Q. B. at p. 482; Kmyon y. Stanton (187B), 28 Amer. B. 601. As a reason for 
the six-year limit, see Pott v, Clegg (1847), 16 M. A W. 821; 163 B. B. 

H Alexander v Burchfield (1842), T M. 4 Sr. 1061; 186 B. B. ; Robinson v, Hawke- 
lord. (1846), 9 Q. B. 62; 116 B. H. ; Bailey v. Bodenham (1864), 88 h. J, 0. P. 262. 
Cf. Smith v. Jones (1838), 20 Wend. 192, New York. No English deoisfon. 

« Firth v. Brooks (1861), 4 L. T. (s.s.) 467. 

** jUfacnder y, Burehfitli (1842), 7 M. ft Sr. 1061; 186 E. B. 
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(2) If the person who receive a cheque and the banker on whom 
it was drawn were in different places the cheque had, in the 
absence of special circumstances, to be forwarded for present- 
ment on the day after it was received, and the agent to 
whom at was forwarded had, in like manner, to present it or 
forward it on the day after he received it, 83 
(8) In computing time non-business days were excluded 81 ; and 
when a cheque was crossed any delay caused by presenting 
the cheque pursuant to the crossing was presumably 
excused. 85 

The result of the cases seemed to be this. A party who received 
a cheque had a clear day for presenting or forwarding it. If, instead 
of presenting it himself, he forwarded it to someone else to present, 
the question was, had he acted reasonably in so doing ? A principal, 
of course, is responsible to third parties for the act of his agents, 
e.g., if a person forwards a cheque to an agent, and the agent, instead 
of presenting it himself, unreasonably forwards it to another agent, 
the loss as regards third parties falls on the principal, though be 
may have a remedy over against his agent. It would seem that these 
rules are swept into limbo by s. 74 (2); it is now a question of 
mercantile practice (and no doubt domestic practice also) ; it may 
well he doubted whether the citizen in his private affairs or even 
any professional man or every business man makes a habit of paying in 
cheques the day after receiving them. Reasonable time is a question 
of fact, to he so decided by the jury or Judge in these days. 88 

The question whether a cheque has been presented within a 
reasonable time may arise between drawer and holder, or between 
indorser and indorsee, or between transferor by delivery and 
transferee, 8 ’ or between customer and banker. 88 In each case it 
must be determined as between the particular parties. See a different 
standard of reasonable time as between vendor and vendee where the 
vendor of goods was paid by the cheque of the vendee’s agent. 88 
The effect of suh-s. 8, read with sub-s, 1, appears to be this : — 

A person draws a cheque for £100 on his banker, which is not 
presented for payment within a reasonable time of its issue as defined 
by the Act. The banker fails, the drawer having at the time of the 
failure sufficient money to his credit to meet the cheque. The drawer 
is discharged, but the holder can prove for £100 against the banker’s 

»■» Hare v. Hanty (1861), SO L. J. C P 002 j Prtdeaur v. Cnddle (1869), L. R. 

4 Q B 466; Heuwood v. Pickering (1874), h. B. 9 Q. B. 428. 

*« Of, 84 & 86 Viet. o. 17 ; and see a. 92. 

* s Of. Alexander v. Burchfield (1842), 7 M 4 Or. stp. 1067; 186 E. R. Since this 
case the crossing of cheques has received legislative sanction 
«» Wheeler v, Yeung (1897), 18 T. L. R, 468. 

87 See, e.g., Moule v. Brown (1838), 4 Bing. N. C. 266; 182 E B 

88 See, e.g., Hare v. Bent y (1861), 10 C B (s S.) 65. 

8 * Hopkins v. Ware (1869), i. R 4 Ex. 268. 
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estate. If, however, the drawer had no funds to his credit, but was 
authorised to overdraw, the drawer would still be discharged ; but the 
holder could not prove against the banker’s estate . 90 

Revocation of banker's authority. 

7 5 . The duty and authority of a banker to pay a cheque 
drawn on him by his customer are determined by — 

(1) Countermand of payment : 

(2) Notice of the customer’s death.’ 2 


Ir.MJBTBVnONH 

1. A draws a cheque for £60 in favour of C. The same day, after business 
hours, he telegraphs to his bank to Btop the cheque. By an oversight of the clerks, 
the telegram is not brought to the manager's notice till two days later, and the 
cheque m the meantime has been paid. This is not an effective countermand, and 
the bank can debit A’s account with the amount of the cheque.®* 

2. A draws a cheque at such an hour that the payee cannot present it before 
three o'clock, the closing hour of A's bank. The aheque is presented and paid after 
three o’clock, a countermand by A coming too late to prevent it. The bank is 
justified in paying within a reasonable time of their advertised closing hour.* 1 

3. A firm of two partners has a banking account. One of them dies. The 
authority of the surviving partner to draw cheques on the firm account is not 
(it seems) thereby determined. 115 

4. One partner in a firm directs the banker not to pay a firm cheque. The 
banker (it seems) is justified in acting on this instruction.** 

5. The drawer of a cheque telegraphs to his bankers: “ Slop payment of cheque 

No. 7283 for £8 Is. 6d. to B at .” He does not mention that the cheque was 

post-dated. The bank puts a stop order on cheque No. 7288. The cheque intended 
to be stopped was No. 7286. When that cheque comes forward the bank, thinking 
it referred to another transaction, pay it. They can debit his account with the 
amount.* 7 

6. A draws a cheque for £700, and gives it to C. The bank withholds payment 
owing to a doubt as to the drawer’s signature. Before the doubt is cleared up A 
dies. The gift is incomplete, and the donee cannot get the money.®* 

«® The present editor fails to understand this statement. How is the drawer damnified 
if he has to pay the holder of the cheque instead of the liquidator or trustee in 
bankruptcy of Ms bank? The crucial time is not when the oheque was drawn or 
ought to have been presented, but when the bank fails. If between the issue of the 
cheque and the bank's failure sufficient funds were paid in to clear the overdraft 
and moot the cheque, the drawer would presumably be disohaiged. But why then 
should the holder have no claim against the hank? 

®i Cf. Cohen- v. Bale (1878), 3 Q. B. V. 371; M'Lean v. Clydesdale Bank (1883), 
9 App, Cas. 96. 

®s Rogerson v. Ladbroke (1822), 1 Bing. 98; 180 E. B. 

** Curliee v. London City and Midland Bank, [1908] 1 K. B. 298, O. A. As to 
paving a draft contrary to standing instructions, see Twibell v. London Suburban 
Bank, (1869] W. N. p, 127. 

41 Baines v. National Provincial Bank (1927), 96 L. J. K, B. 801. 

®* Backhouse v. Charlton (1878), 8 Oh, D, 444; see, loo, Usher v. Daunoey (1814), 
4 Camp. 97; 171 B. B. 

*o Lindley on Partnership, 9th ed., p. 192. 

* 7 Westminster Bank v. Hilton (1926), 48 T, Ii. B. 124, H. !>., reversing C. A., 
[1926] W. N. 832. 

** Be Swinburne, [1926] 1 Ch. 88, 0, A., disapproving Bromley v. Brunton (1868), 
B. R. 6 Eq. 975 {donatio mortis causa). 
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Donatio mortis causa. — A cheque given by the drawer in contem- 
plation of death must be presented 311 for payment by the donee before 
the drawer’s death in order to entitle the donee to receive the amount 
out of the drawer’s estate as a donatio mortis causa. For example : — 

1. A draws a cheque in favour o£ G, and in contemplation of death hands it to 
him as a gift. After A's death it is presented and payment refused. C cannot 
claim lor the amount against A's estate, i 

2. A, in contemplation of death, draws a cheque and gives it to C. After A's 
death C presents the cheque, and the bankers, in ignorance of A'b death, pay it. 0 
can (piobnbly) retain tho money as against A's representatives. 3 

3. A, in contemplation of death, diaws a cheque and gives it to C. Before A’s 
death C negotiates the cheque for value. The holder can claim for the amount 
against A’s estate. 3 

4. A, in contemplation of death, draws a cheque and gives it to C, who piesents 
it for payment betoru A's death. A's account is overdrawn, but the banker refuses 
to pay the cheque because doubtful of the drawer's signature. C, the donee, is 
not entitled to receive the amount out of the drawer's estate, and it makes no 
dilferencc that the bank manager has promised that the cheque will be met. 3 

Gift. — The position of the donee of a cheque is this : He cannot 
successfully sue the drawer’s executors on the instrument because 
he is not a holder for value (p. 98), and the banker’s authority to 
pay is revoked by notice of the drawer’s death. Of course, if the 
donor, instead of giving his own cheque, gives the cheque of a third 
person, which he holds, the gift is good, and the difficulty adverted to 
above does not arise. •’ 

Transfer for value — Even if a cheque is given for value, and 
even although an authority coupled with an interest is not revoked by 
death, 6 it does not seem that the holder, vis-a-vis the bank, is in 
any better position. The bank no doubt would refuse to cash the 
cheque, although the holder had given value, but there would be no 
one to sue the bank for breach of contract; it is difficult to believe 
that the personal representatives of the deceased customer could sue 
in his name, but even if they could, they could recover only nominal 
damages. 

Bankruptcy. — The authority to pay a customer’s cheque is also 
revoked by a receiving order in bankruptcy made against him, or by 
notice that he has committed an available act of bankruptcy. 7 

®* See Be While, [,1928] \V. N. 182 (presentment to a bank official in a private 
house held good). 

3 Hewitt v, Kaye 11888), L. B. 6 Eq, 27S (donatio mortis causa)', Ii, R. 13 Bq. 489; 

of. Jones v. Look (1866), L. B. 1 Ch. 26; Re While, supra. 

® Of. Tate v. Hilbert (1793), 2 Ves. jun. at p. 118; 30 E. E. The bankers are 
justified in paying. 

3 Rolls v. Pearce (1877), 5 Ch. D. 730. 

3 Be Beaumont, (.1902] 1 Ch. 889; Bank of Baroia v. Punjaub National Bank, 
Ltd., [1944] A. C. at pp 103-3. 

3 „Cf, Hatch V. Searles (1884), 2 8m. & G. at pp, 151, 166; 86 E, B. 

3 Clement v. Cfteesefflan (1884), 27 Ch. D. 081, and p. 130, 

1 Bankruptcy Act, 1914 (4 A 6 Geo, 6, c. 69), a. 46, and as to dealings with undis- 
charged bankrupt i see s. 49, and see available act of bankruptcy defined by s. 167 ; 
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Garnishee order. — A banker’s obligation to honour his customer’s 
cheques ceases if he is served -with a garnishee order, even though 
the balance to the customer’s credit exceeds the amount of the 
judgment. If the banker honoured cheques subsequent to notice o! 
the order, he would do so at his own risk, for it might turn out, for 
instance, that “ a portion of the money in the banker’s hands might 
be, without the banker’s knowledge, money of which the judgment 
debtor was trustee. That portion could not be ordered to be paid 
to the judgment creditor ”.* A garnishee order binds a solicitor’s 
clients’ account as well as his private account, and the fact that a 
solicitor must keep a clients’ account since the Solicitors Act, 1988, 
with the Solicitors Accounts Rules, 1985, does not alter the position 
that qua such account the relation of the solicitor and the bank is 
that of creditor and debtor. The solicitor at any time may draw a 
cheque on such account and the bank must honour it. The bank 
owes the debt to the solicitor, not to his clients. Further, it is always 
open to a creditor to ask the Court to restrict the terms of the 
garnishee order nisi so that it does not affect the clients’ account 
(although it must not be forgotten that the clients’ account may often 
contain a great deal of money due to the solicitor for professional 
services).* A garnishee order will operate even although the 
customer has instructed his bank to close his account and transfer 
the credit balance to another person, if no notice of the change of 
account has gone out to the new customer. The garnishee order puts 
a stop to the proposed transfer. 18 

Relations of banker and customer. — The relations of hanker and 
customer in respect of cheques may be summarised as follows : — 

(1) In the absence of special contract, the relations between a 


cf. Vernon v. Banker) (1787), 2 T. E. 118; 100 E. R.; and Ex p. Sharp (1844), 
3 M. D. & D, 490, under former Bankruptcy Acts. 

» Rogers v. Whtteley (1889), 28 Q. B. D. 288, 0. A. (affirmed, [1892] A. C. 118, 
H. L.) t see at p. 288, •per Bindley, B.J. An English Court will not make a 
garnishee order m reapeob of money at the credit of a judgment debtor in a foreign 
branch of an English bank: see Richardson v. Richardson 0927), 96 L. J. 
P, C. 12S. As to arrestment in Scotland, see Bell's Principles, 9th ed., § 808. 
As to effect on banker when, a receiver of a customer's eetate ib appointed, see 
Giles v. Krugsr, [1921] 3 K, B. 23, and of. s- 48 (6) of the Bankruptcy Act, 1914 
(4 & 6 Geo. 5, o. 59). 

* Plunkett and another v. Barclays Bank (1986), 154 B. T, 466. 

>• Rekstin v. Severe Sibirsko, etc. (1982), 147 B. X. 281. A decision which does, it 
seems) conflict in lode hut not in common sense oi in justice with Joaohimw y. 
Sever o Bank Coin., [1921] 8 K, B, 110. It is respectfully urged that thp sugges- 
tions in the opinion of Bord. Watson in Rogers v, Whiteley^ [1892] A. 0. 122, and 
of Atkin, B.J., in Joachmsm's Case that the Order mst is in itself a demand is a 
highly tutifieial fiction to overcome a very real logical (but not practical) conflict. 
However, all fictions in law exist to destroy the otherwise inexorable application 
of logic. Roberts v. Jones, 66 B. T. 617, although now overruled, was based on 
unimpeachable logic, however inconvenient and unjust it may have been ha a 
decision. 
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banker and his customer are those of debtor and creditor; and in 
addition the customer is entitled to draw cheques on the banker to 
the extent of the sum for which he is a creditor . 11 But this does not 
mean that always “ money when paid into a bank ceases altogether 
to be the money of the principal ”, vis-a-vis the customer it is so, but 
not always vis-drvis third parties. It is not correct “ either in law 
or in business, to permit the recipient, though a banker, to impound 
money which his principal could not have honestly or legally 
retained And so if the customer has no right to retain the money 
paid so, so neither has the banker . 11 But though a banking account is 
a debtor and creditor account there are various additional obligations. 
Ordinarily the debtor is bound to seek out his creditor to pay him, 
but if a customer wishes to close his banking account he must make 
an actual demand, and the Statute of Limitations rims from the date 
of that demand . 13 Conversely, if a banker wishes to close a customer’s 
account, he must give the customer reasonable notice . 14 If a 
customer has two accounts at a bank, the banker cannot transfer 
funds from one account to the other without the customer’s consent . 15 

The relations between banker and customer are confidential, and 
the banker must not disclose his customer’s financial position or the 
state of his account. But this general rule is subject to certain 
necessary qualifications, e.g., when a banker sues in respect of an 
overdraft, or when the interests of public justice require disclosure . 16 
The customer must use reasonable care in drawing his cheques, so 
as not to facilitate frauds on the banker, and if a cheque shows 
irregularity on the face of it the banker should' refer to his customer 
before paying it. ir It is the duty of a customer to inform his banker 
of any forged cheque which has passed through the account, and if 
he fail to do so, he may be disabled from suing the banker in regard 
to subsequent similar forgeries . 18 There is no fixed rule, but most 
hanks decline to pay a cheque more than six months old without 
instructions from their customer. 

« Of. Foley v. Hill (1848). 2 H. L. 0. 28; 9 E. B.; Ex p. Ooe (1801), 3 De G. P. * 
J. 885 ; 45 E. B. See, too, Be Hallett’s Es late (1880), 18 Ch, X>. at pp. 727 , 728, 
0. A.; Re Agra Bank (1806), 86 L. J. Oh. 161 (banker is debtor to, not trustee 
for, hie customer) : Joachimson v. Swiss Bank Corporation, [192T) 8 KB. 110, 
C. A., explaining Pott v. Clegg (1847), 16 M. & W. 321; 163 E. B. 

12 Kemson v. Olyn, Mills A Co, (1911), 105 L. T. 721; 17 Com. Cas. 41. 
i* Joachimson v, Swiss Bank Corporation, [1921 J 8 t B, 110, C. A.; and as to 
super-added obligations, Bee at p. 127, per Afckm, L.J. ; of. Atkinson v, Bradford 
Building Society (1890), 25 Q. B, D. at p. 881, 0. A. (deposit account). 

14 Prosperity, Ltd, v. Lloyds Bank (1928), 89 T, L. B. 870. 

15 Greenhalgh v. Union Bank of Manchester, [19241 2 K. B. 158; and cf. British- 
Amerioan Elevator Co, v. Bank of British North America, [1919] A- C. 068, P. 0. 

** Tournier v. National Provincial Bank, [1998] 1 K, B, 461, 488, C. A. Of. Hardy 
v. Veasey (1868), b. B. 8 Ex. 107. , 

w London Joint Stock Bank ▼. MaoMillan, [1918] A. C. 777, see especially per 
Lords Shaw and Parmoor; and of. Westminster Bank v. Hilton (1926); 48 
T, L. B. 124; [1926] W. N. 882, H. L, (stopping payment of cheque)* 

18 Qreenwood v. Martins Bank , [1988] A, O. 01. 1 
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(2) Subject to the exceptions noted above, where a cheque is 
presented for payment and dishonoured, and the banker has in his 
hands at the time funds to the credit of his customer sufficient to meet 
it, the banker is liable to his customer in damages, 14 unless the 
requisite funds were paid in so short a time before the dishonour 
of the cheque that the banker could not with the exercise of 
reasonable diligence have ascertained the state of accounts between 
them. 20 The damages for a breach of such duty to honour a 
customer’s cheque will be merely nominal unless the customer can 
prove special damage (a quite unlikely eventuality) or unless the 
customer is a trader 21 ; presumably, however, a solicitor, an 
auctioneer, a stockbroker, and probably an estate agent or any kind of 
commercial agent would be treated in the same way as a trader. 22 

(8) In the absence of special directions from the customer, it seems 
to be the duty of the banker to pay the customer’s cheques in 
the order in which they are presented. 23 

(4) A banker must exercise care in his choice of words he writes 
on a returned cheque. The words “ not sufficient ” are libellous, 
and where these words were written and there would in fact have 
been sufficient funds but for the negligence of the bank in failing to 
stop an earlier cheque, a bookmaker recovered £250 damages. The 
defence of privilege failed since without the mistake which the bank 
made there were no facts giving rise to privilege. 2 * But to place 
the words, “ Reason assigned — not stated ”, on a returned cheque 
is not actionable, as the words are innocuous. 2 ’ In the opinion of 


is Marzeth v. Williams (1830), 1 B. & Ad. 415; 109 E. B. ; Whitaker v. Bank of 
England (1835), 1 C. M. 4 R. 744; 149 E E ; Gray v. Johnston (1868), It. E. 3 
H. L. 1, Hee at p. 14, per Lord 'Wastbury ; but sea per Lord Cairns and Bodenham 
T. Hoskyns (1862), 2 De G. M. & G. 90S; 42 E. R ; cf. Goodwin v. Bobarts 
(1876), L, R. 10 Ex. at p. 851, Ex. Ch, In Kinlan v, Ulster Bank, [1928] 
it. R. 171, it was held that only nominal damages were due where the cheque 
of which payment was refused was drawn payable to self and was presented by 
the diawer. As to the measure of damages, sec p 178. A', to banker claiming 
a lien, see Agra Bank v. Hoffman (1866), 34 L. J. Ch. 285. Ae to withdrawal 
of money paid into a bank by a principal who has given an agent authority 
to draw on it, see SocliU Golomale v. London and Bi azilian Bank (1911), 
17 Com. Cas. 1, C, A. As to recovery by a third party of money paid in by 
mistake to a castomer’s overdrawn account, see Kerman v. Glyn, Mills d Co 
(1913), 81 L. J. K. B. 466, B\ L.s 17 Com Cas. 41, H. L. 
w Whitaker v. Bank of England (1835), 1 C. M. & R. at pp. 749. 760; 149 B. R., 
Paikc, B.; cf. Bransby v. East London Bank (1866), 14 L. T. 403. 

*i Gibbons v. Westminster Bank, [1939] 8 A. E- R. 577 Eorty shillings only given 
as damages by Lawrence, in favour of a woman plaintiff who was not a Ivadei, 
in place of the .660 awarded by the juiy. 

* a Cf. Davidson r. Barclays Bank, [1940] 1 A. E. R. 316, where Bribery, J,, awarded 
.£260 damages for libel on a cheque returned with words “ not sufficient ” to a 
credit bookmaker. 

* a Kilsby v. Williams (1822), 5 B, & Aid. 819; 106 E. R. ; of. Boyd v. Emmerson 
(1834), 2 A. & E. 184, at p. 202; 111 E. R. 
a* Davidson v. Barclays Bank, [1940] 1 A. E. R. 316. 

Frost v. London J. S, Batik, Ltd,, 22 T. L. R. 760, C. A. 
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Mr. Clement Gatley 20 the letters “R/D” or the letters “R/A” 
(on a bill) are equally harmless, but there is some considerable 
authority to the contrary, and the wise banker will stick to the 
judicially beaten path, “ Reason assigned — not stated ”, unless it be 
something obviously innocuous, such as “ signature indistinct ” or 
the like. 

(5) As regards banks having several branches, where a customer 
has an account at one branch, the other branches at which he has 
no account are not bound to honour his cheques 27 ; but where a 
customer has accounts at two or more branches the bank is entitled 
to combine such accounts against him. 28 Where an account has in 
fact been transferred from one bank in territory subsequently 
occupied by the enemy to a bank in England, the latter becomes 
accountable to the customer and is not merely an agent of the first 
bank and therefor is not under a duty to “ freeze ” the customer’s 
funds and securities. J8d 

The combined accounts must be kept in the same right, e.g., a 
personal and a trust account cannot be combined. See the whole 
status of branch banks in regard to bills discussed by the Privy 
Council. 20 

Overdraft. — In the absence of special agreement, express or implied, 
founded on consideration, a banker is of course under no obligation 
to let a customer overdraw. 10 “ Overdrawing a banking account is 
borrowing money.” 31 

Property in paid cheque. — A cheque on payment becomes the 
property of the drawer, 12 but the banker who pays it is entitled to 
keep it as a voucher until his account with his customer is settled. 8 ® 

»• label and Slander, 8rd ed., p. 28. 

32 Woodland v. Fear (1867), 7 E. & B. 619; 119 E. B. So, too, a customei having 
a balance at one branch, cannot withdraw it on demand at another blanch, though 
at his own cost ha may apply to have it transferred : Clare v. Dresdner Bank, 
[1916] 2 K. B. 676, distinguishing Leader v. Discanto Gesellschaft (1914), 31 
T. L, B. 88; cl. also Leete v. Disconto Qesellsehaft, [1916] W. N. ot p. 13} 
86 L, J. K. B. 281. Notice to atop a cheque at one blanch is not notice to another 
branch: London and South Western Bank v. Buszard (1919), 35 1’. L, B. 142 
as Garnett v. M'Kewan (1872), It. B. 8 Ex. 10, a fortiori, in the case of two or more 
accounts at the same branch: cf. Plunkett and another v. Barclays Bank (1986), 
164 Ii. T. 466; and, Greenhalgh v Union Bk. of Manchester, [1924] 2 X, B. 168, 
s«a Isaacs v, Barclays Bank and another, [1948] 2 A. E. B. 682 
32 Prince v. Oriental Bank (1878), 8 App. Oas. 826. 

32 Gumming v. Shand (1860), 29 L, J. Ex. at p. 192. As to implied agreement, 
see Armfleld v, London and Westminster Bank (1888), 1 O. & E. 170; as to pre- 
sumption, see Ritohie v. Clydesdale Bank (1886), 13 Seas. Oas. 114. As to the 
general duty of a bank not to disclose the state of a customer's account, except 
for good reasons, see p. 261. As to consideration to supnpit a promise to honour 
an overdraft, see Fleming v. Bank of New Zealand, [1900] A. C, 677, P. O, 
si Lindley on Partnership, 9th ed., p. 101, 
ss R. v. Watts (1850), 2 Den. C. 0. 16 ; 169 E. B. 

** Of. Charles v. Blaahwell (1877), 2 0. P, D, at p. 162, O. A. But when a banker 
pays a bill accepted payable at his bank, the practice is tb return the cancelled 
bill to the customer on the following day. 
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Pass-book. — Entries made in customer’s pass-book are prima f/ibie 
evidence against the bank. 34 

As the pass-book is made up by the banker it does not constitute a 
settled account. Hence if the drawer’s signature to a cheque is 
forged the mere fact that he omits to examine his pass-book when 
returned to him, and does not discover that he has been debited with 
the amount, does not preclude him from recovering the sum so debited 
from his banker. 3 * On the other hand, the banker may be bound by 
a mistaken entry. For example, a customer’s balance is £00, but 
it is entered as £70 by wrongly crediting an item of £10. If the 
customer in good faith draws a cheque for £05, and the bank 
dishonours it, the customer is entitled to substantial damages. 33 

Lunatio customer. — It seems on principle that the duty of a banker 
to pay his customer’s cheques, and probably also his authority to 
pay them, may be determined by notice that the customer has 
become a lunatic. 37 

Duty as to bills. — When a customer accepts a bill payable at his 
bankers, it is an authority to the banker to pay it 38 ; but the banker 
is not bound to do so in the absence of special arrangement. 30 In 
the case of a cheque he is protected against the consequences of a 
forged indorsement (s. 00); in the case of a bill he is not (s. 24). 
In the absence of special agreement a banker is clearly under no 
obligation to accept his customer’s bills (p. 177), or, it seem6, bound 
to pay a bill, other than a cheque, drawn on him by a customer 
(p. 177) ; and it may be noted that a post-dated cheque, known to 
be such, is for some purposes regarded as a bill of exchange payable 


a* Commercial Batik v. Bhini (1848), 1 Macq. H. L. 843; Camper's Trustees v. 
National Bank of Scotland (1889), 16 Sess. Caa. 412; Gaden v. Newfoundland 
Savings Bank, [1899] A. C. at p. 286, P. C. As to appropriation of payment 
by entries in bank books not communicated to customer, see Stinson y. Ingham 
(1823), 2 B. & C. 66 ; 107 E. B., and as to such entries in pass-book, see at p. 73. 
Bee, too. Hooper v. Keay (1876), L. R. 1 Q. B. 178. In British and North 
European Bank v. Zalztem, [1927] 2 K, B. 92, a customer was held not entitled 
to meraly notional credits wrongfully entered by an official of the bank and offset 
by corresponding debits. As to facts which m the United States may preclude 
a customer from disputing errors in his pass-book, see Leathei Manufacturers' 
Bank v, Morgan. (1880), 317 U. 3. Hep. 96 (Sup. Court of U. S.). 

S’* Walker y. Manchester and Liverpool District Bank (1618), 108 L. T. 728, following 
KepUigalla Rubber Estates Co. v. National Bank of India, [1909] 2 K. B. 1010, 

3® Holland v, Manchester and Liverpool District Bank (1909), 14 Com. Cas, 241, 
i.e., in the ease of a trader, bosjo. 262. 

sr Cf. Drew v. Nunn (1879), 4 Q, B, D. 661, C, A, (agency); Bradford Old Bank v. 
Subclitfe (1918), 24 Com, Cas. 27, C, A. (continuing guarantee). 

»* Kymer v, Laurie (1849), 18 L. J. Q. B. 218. And demand for payment of a bill 
over the counter of a bank is not necessarily a ciroumetance which should put 
the bank upon inquiry: Auohteroni <6 Co. v. Midland Bank, Ltd , (1938), 97 L. J. 
K, B, 625» 

** Cf. Rabarts T. Tucker (1861), 10 Q, B. at 679; 117 35. B. ; Bank of England v, 
Vagliano, [1891] A. C, at p. 187. H. L. A liter, perhaps, under I 147 of the New 
York Negotiable Instruments Law. i 
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after date. 40 If a banker is authorised by his customer to accept bills 
for him against “ clean bills of lading ”, the banker is not responsible 
for the genuineness of the bills of lading if they appear to be in 
order. 11 

Moratoria. — In consequence of the financial disturbance caused by 
the outbreak of war in 1914, the Postponement of Payments Act, 
1914 (4 & 5 Geo. 5, c. 11), was passed to authorise the issue of Royal 
Proclamations, postponing the payment of bills and notes, and other 
obligations to such extent and subject to such conditions as the 
proclamation might specify. In pursuance of this Act the procla- 
mations of August 6, September 4, and September 80 were issued, 
and under them, on certain terms, the payment of debts was post- 
poned till November 4. 43 As the result customers were relieved 
in general from paying their debts, but were debarred from drawing 
on their pre-moratorium balances during the currency of the 
moratorium. Bankers, of course, met their customers’ convenience 
so far as they prudently could do so. The financial disturbance was 
so general that most other countries passed moratory laws. As to the 
recognition of foreign moratory laws in this country, see notes to 
s. 46, and s. 72 (6). On the outbreak of war in September, 1989, 
there was no need for a moratoruim because the Courts (Emergency 
Powers) Act, 1989 (2 & 3 Geo. 6, c. 67), which came into force on 
the second day of September, 1989 (by Order in Council), prohibited 
a judgment creditor from proceeding to execution on the judgment 
or order of any Court except by the leave of the appropriate Court, 
and further prohibited any person from taking possession of any 
property or from realising any security or forfeiture of deposit by 
way of remedy available to him in that form without leave of the 
appropriate Court. And the Court was given a discretion to refuse 
such leave in all cases where the person’s inability to satisfy the 
order or judgment or meet his obligation arose from circumstances 
directly or indirectly attributable to the war. 

Bank’s obligation of disclosure to a prospective guarantor.-— The hank 
is under no obligation to make a complete disclosure of all facts 
that might influence a person proposing to guarantee a customer’s 
overdraft. 481 

*o Forster 7. Maokreth (1867), 3j. B. 2 Ex. 168; of. Emmanuel v. Roberts (1868), 
9 B. & S. 121. Qu. as to the banker's obligation since the objection, to post-dated 
cheques was removed by the Stamp Act, 1870. 

Ulster Bank v. Synnatt (1871), 6 Ir. B. Oh. 696; of. Guaranty Trust Go. of New 
York v. Hannay, [1918] 2 3L B. 628, 0. A.; 23 Oom. Oas, 400, C. A. ' 

*8 Cf. Manual of Emergency Legislation, tit. Postponement of Payments; Allen v. 
h. G. and Westminster Bank (1916), 84 L. J. K. B. 1286 (overdraft); Flack v. 
London and 8. W. Bank (1916), 81 T. L. B. 884 (dishonour of cheque); X and 
P. Goats A Co., Ltd. v. Disoonto Gesellsehaft (1916), 81 0?. I/. B. 446 (interest 
on deposit notes). 

**» Cooper v. National Provincial Bank (1946), 178 L, T. 868. „ , 
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Crossed Cheques 

General and epeoial crossings defined, 

76. (1) Where a cheque bears across its face an addition 
of — 

(a) The words “ and company ” or any abbreviation 

thereof between two parallel transverse lines, cither 
with or without the words “ not negotiable ” ; or 

(b) Two parallel transverse lines simply, either with or 

without the words “ not negotiable ” ; 
that addition constitutes a crossing, and the cheque is 
crossed generally. 

(2) Where a eheque bears across its face an addition of 
the name of a banker, either with or without the words 
“ not negotiable ”, that addition constitutes a crossing, and 
the cheque is crossed specially and to that banker. 

By the Bills of Exchange Act (1882) Amendment Act, 1932 
(22 & 28 Geo. 5, c. 44), ss. 76 to 82 relating to crossed cheques shall 
apply to a banker’s draft as if it were a cheque, and’ banker’s draft 
is therein defined as a draft payable on demand drawn by or on 
behalf of a bank upon itself, whether payable at the head office or 
some other office of the bank. 1 ’ 

By s. 2 « banker ” includes a body of persons, whether incorporated 
or not, who carry on the business of banking. See notes thereto. 

The origin of crossing cheques was explained by Parke, B., 44 and 
the common law effect of a crossing commented on by Lord Cairns. 4 * 
The first statute recognising crossings was 19 & 20 Viet. c. 25. This 
enactment was supplemented by 21 & 22 Viet. c. 79, in consequence 
of a decision to the effect that the crossing was not an integral part 
of the cheque, and that its fraudulent obliteration was not a forgery. 49 
Then came the case of Smith v. Union Bank * 7 A cheque payable to 
hearer, and crossed to the London and County Bank, was stolen. It 
got into the hands of & holder in due course, who obtained payment 
through the London and' Westminster Bank, notwithstanding the 

•*3 See p. 889. * 

« Bellamy y. Marjotihariks (1852), 7 Esoh. 889, at p. 402; 155 E, B. The practice 
originated in the Clearing House, and was afterwards adopted outside. 

*« Smith v. Union Bank (1875), 1 Q, B. D. at p, 88, 0. A. It operated as a mare 
caution to the hanker. 

*« Simmand* v. Taylor (1858), 27 L. J. C. P. 248, 

(1876), 1 Q. B. D. 81, 0, A. 
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crossing. The Court held that the true owner had no remedy against 
the paying bankers because the negotiability of the cheque was not 
affected by the crossing. 48 To meet this difficulty the Crossed Cheques 
Act, 1876 (89 & 40 Viet. c. 81) was passed. That enactment 
introduced the “ not negotiable ” crossing, and gave a remedy to 
the true owner of a crossed cheque if it was paid contrary to the 
crossing (see now s. 79 (2) and s. 81). It repealed the previous 
statutes. The present Act repeals the Act of 1870, but, by ss. 76 — 82, 
reproduces its provisions with some slight modifications. 

By s. 95 the provisions of the Act as to crossed cheques apply to 
dividend warrants; and, by the Revenue Act, 1883 (40 & 47 Viet, 
c. 65, s. 17), p. 844, they are further applied to “ any document 
issued by a customer of any banker, and intended to enable any 
person to obtain payment from such banker of the sum mentioned 
in such document ” ; for the purposes of this section the Paymaster- 
General and, in Scotland, the Lord Treasurer’s Remembrancer are 
deemed bankers ; for banker’s drafts, see p. 256. 

The English system of crossing cheques does not appear to have 
been adopted in the United States, and has only recently been adopted 
in some of the continental States ; see, for instance, the French law of 
1911, and Bouteron's Le Cheque, p. 88. 

Crossing by drawer or after issue, 

77. (1) A cheque may be crossed generally or specially 
by the drawer. 

(2) Where a cheque is uncrossed, the holder may cross 
it generally or specially. 

(8) Where a cheque is crossed generally the holder may 
cross it specially. 

(4) Where a cheque is crossed generally or specially, the 
holder may add the words ee not negotiable ”. 

(5) Where a cheque is crossed specially, the banker to 
whom it is crossed may again cross it specially to another 
banker for collection. 4 ’ 1 

(6) Where an uncrossed cheque, or a cheque crossed 
generally, is sent to a banker for collection, he may cross 
it specially to himself. 

Sub-s. 1 is new, but declaratory. S. 4 of the Act of 1876 in terms 

48 Ibid. 

48 The words “to another banker for collection” have been, substituted for the 

words " to another hanker, his agent for collection 

C.B.E. 17 



258 


BILLS OP EXCHANGE ACT, 1882 


only authorised the “ lawful holder ” to cross a cheque. See now 
“ holder ” defined by s. 2. It includes an agent for collection/ 0 

Sub-s. 6 is new. It may protect the banker from possible frauds 
by his clerks. It is to be noted that only a drawer or holder can cross 
a cheque under this section except for the very limited rights of 
specially crossing or converting into a special crossing given to banks 
by sub-ss. 5 and 6. Consequently where an uncrossed cheque is paid 
into a bank for collection and the banker crosses it, the cheque does 
not thereby become a crossed cheque within the meaning of s. 82. 51 
As to the effect of crossmg by a stranger, see Paget on Banking 
(4th ed.), p. 156. 

Crossing a material part of cheque. 

78. A crossing authorised by this Act is a material part 
of the cheque ; it shall not be lawful for any person to 
obliterate or, except as authorised by this Act, to add to 
or alter the crossing. 

For the effect of material alterations generally, see s. 64. It is 
forgery fraudulently to alter or obliterate a crossing : see s. 1 of the 
Forgery Act, 1918 (3 & 4 Geo. 5, c. 27). 

The drawer of a cheque sometimes strikes out a crossing at the 
request of the payee, and writes “ Pay cash ” on it. The Act does 
not sanction this practice, but it is difficult to see who in such case 
could have an effective cause of complaint. In an unreported case 
it was held that where the indorser of a cheque crossed it, and at the 
request of the indorsee altered the crossing, the indorser could not 
set up that the cheque was avoided by the alteration. See also note 
to s. 76. Where a cheque was paid in to the E. Bank for collection, 
and they indorsed it specially to F. & Co., their clearing-house 
hankers, adding the words “ Account E. Bank ”, it was held that 
this was not an addition to the crossing, but only a direction to the 
receiving hank as to how the money was to be dealt with after 
receipt. 8 ® 

Duties of banker as to orossed oheque. 

79- (1) Where a cheque is crossed specially to more than 
one banker, except when crossed to an agent for collection 
being a banker, the banker on whom it is drawn shall refuse 
payment thereof. 


i0 Akrokem Mints v Economic Bank, [1904] 9 K B at p. 472 j 9 Own Oob at 
p. 288, Sutters y. Briggs, [1921] A.. C 1, H. L. 
si Capital uni Counties Batik v, Cordon, [1908] A C 240, 
a Akrokem Mines y. Economic Bank, [1904] 2 K. B. at p 472 , 9 Com Cas at 
p, 288. As to the effect of the marking n a/o payee ,r , see p. 265 
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(2) Where the banker on whom a cheque is drawn which 
is so crossed nevertheless pays the same, 43 or pays a cheque 
crossed generally otherwise than to a banker, or if crossed 
specially otherwise than to the banker to whom it is crossed, 
or his agent for collection being a banker, he is liable to the 
true owner of the cheque for any loss he may sustain owing 
to the cheque having been so paid. 

Provided that where a cheque is presented for payment 
which does not at the time of presentment appear to be 
crossed, or to have had a crossing which has been obliterated, 
or to have been added to or alLered otherwise than as 
authorised by this Act, the banker paying the cheque in 
good faith and without negligence shall not be responsible 
or incur any liability, nor shall the payment be questioned 
by reason of the cheque having been crossed, or of the 
crossing having been obliterated or having been added to 
or altered otherwise than as authorised by this Act, and of 
payment having been made otherwise than to a banker or 
to the banker to whom the cheque is or was crossed, or to 
his agent for collection being a banker, as the case may be. 

When a bank receives a crossed cheque on behalf of a customer 
which is drawn on itself by another customer, the bank must be 
treated as paying the crossed cheque to a bank although it only 
“ pays itself and makes entries in the two accounts of the 
customers ”, In strictest analysis such transaction does involve 
paying the customer, as no person can pay himself. 54 

This section reproduces ss. 8, 10, and 11 of the Act of 1876. As 
there is no privity between holder and drawee, a hanker incurs no 
liability to the holder by refusing to pay the cheque, crossed or 
uncrossed. His liability, if any, is only to his customer, the drawer. 

In a case before the Act of 1876 a crossed cheque payable to order 
was stolen from the payee. His indorsement was forged, and the 
cheque was paid in contravention of the crossing to a person who 
gave value in good faith. The drawee gave the payee another 
cheque. On these facts it was held : (1) that the banker had no 
right to debit the drawer’s account with the cheque; (2) that the 
payee who lost the cheque might have recovered the amount from 

sa XT a cheque is paid into a hank, and the bank gives its own cheque in exchange, 
the cheque is paid within the meaning of this section: Meyer it Go , Ltd. v. 
See Eat Tong Banking Go., [1918] A. 0. 847, P. C. 
si Carpenters Go. v. British Mutual, etc,, [1988] 1 K, B, 611. See especially the 
judgment of MacKinnon, L.J, 
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the person who received the money ioi it; but (8) that the drawer, 
having allowed his account to be debited with the cheque, might 
himself recover the amount from the person who got cash for it.*® 
The Act does not appear to affect this decision, but it gives an 
additional remedy against the bankers to the true owner, who, in 
the case referred to, would have been the payee. If the cheque is 
payable to bearer, or has been indorsed in blank by the payee before 
it was stolen, and has got into the hands of a bona fide holder 
for value, there is no remedy ®“ in spite of a payment in disregard 
of the crossing, unless the cheque was crossed “ not negotiable 

Protection to banker and drawer where cheque Is crossed. ' 

80. Where the banker on whom a crossed cheque is 
drawn, in good faith and without negligence pays it, if 
crossed generally, to a banker, and if crossed specially, to 
the hanker to whom it is crossed, or his agent for col- 
lection, being a banker, the banker paying the cheque, and, 
if the cheque has come into the hands of the payee, the 
drawer, shall respectively be entitled to the same rights and 
be placed in the same position as if payment of the cheque 
had been made to the true owner thereof. 

This reproduces s. 9 of the Act of 1876. If the cheque were payable 
to order, and the indorsement has been forged, the drawer, or, as 
the case may be, the payee, can recover the amount from the person 
who received payment of the cheque, if he can find him.* 7 A hank 
which pays on an improper indorsement cannot be heard to say it 
paid without negligence.® 8 

Effect of “not negotiable ' 1 crossing on holder. 

81. Where a person takes a crossed cheque which bears 
on it the words “ not negotiable ”, he shall not have and 
shall not be capable of giving a better title to tbe cheque 
than that which the person from whom he took it had.* 8 

AS Bobbett v, Pinkett (1876), 1 Ex. D. 368, at p. 372. Of. Penmount Estates, Ltd. 
y. Nat, Proa, Bank (1946), 178 L. T. 344; Wilson and Meeson v. Pickering, 
0. A i Law Jo., March 1, 1946, at p. 108. 

®* Smith v. Union Bank (1875), 1 Q. B. D. 81, C. A. It seems clear that the bolder 
in doe coarse is m such a case the true owner of the oheqne and since payment 
is made to him or someone claiming thiougb him he cannot complain of a payment 
violating the terms of the crossing. Of. Paget on Banking, 4tn ed,, p. te7. 
ft Ogden v. Beuas (1874), L. B. 9 0. P. 618 j of. Potent Safety <3«n Colton Co. v. 

TVifaon- (1880), 49 L, J. 0. P. 718, 0. A. 

** Bee Slingsby v. Distfiot Bank, [19821 1 B. 544. 

>* Of, the wording of s. 86 (2), as to overdue bills. 
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The words “ not negotiable ” have only the specialised and 
restricted meaning attached in this section when they form part of 
the crossing of a cheque. When they appeared across the face of 
a bill of exchange which was expressed to be payable to the payee 
only and there was further evidence that the parties did not intend 
the bill to be negotiated, the Court of Appeal refused to construe 
them as merely destroying negotiability, leaving transferability 
unaffected. It was held that the words prohibited transfer within 
the terms of s. 8 (1), and that the indorsee could not sue upon it. 60 

This reproduces the first part of s. 12 of the Act of 1876. A 
cheque crossed “ not negotiable ” is still transferable, but its 
negotiable quality is limited. It is put on much the same footing 
as an overdue bill. A holder who has a good title can still transfer 
it, and the transferee is entitled to receive payment; but where the 
title of the transferor is defective a subsequent holder for value is 
deprived of the protection ordinarily aflorded to a holder in due 
course. Suppose a cheque payable to bearer and crossed “ not 
negotiable 11 is stolen. The thief gets a tradesman to cash it for 
him, and the tradesman gets the cheque paid on presentment through 
a banker. The banker who pays and the banker who receives the 
money for the tradesman are protected, 01 but the tradesman would 
be liable to refund the money to the true owner. Assuming pay- 
ment of such a cheque to have been stopped, such a tradesman could 
not sue the drawer. Where a cheque crossed “ not negotiable ” was 
drawn in favour of a firm, and one of the partners in fraud of his 
co-partner indorsed the cheque to the defendant, who cashed it, 
it was held that the other partner who, under the terms of the 
partnership agreement was entitled to the cheque, could recover the 
amount from the defendant. 00 

Protection to oollecting banker. 

82. Where a banker in good faith and without negli- 
gence 63 receives payment for a customer of a cheque crossed 

®° Hibernian Bank v, Qystn and Hanson, [1989] 1 X. B. 483, upholding Lewis, J. 
They may well have the same meaning as attached by the section when they 
appear on the face of a postal order. It is difficult to believe that on a postal 
order they mean "not transferable". 

Ss. 80 and 82. 

Fisher v Roberts (1890), 116 T. L. B. p. 854, C. A. No problem of ostensible 
authority arose since the defendant had no knowledge of any paitnership. Pre- 
sumably, if the dishonest partner had purported to be acting as tho agent of the 
partnership, the defendant would not have been liable to refund the proceeds to 
the plaintiff in absence of any knowledge of the fact that the fonner bad no 
authority. See the section incidentally discussed in National Bank v. Silks, 
[1891] 1 Q. B. 486, C. A. j and by Lord Brampton in 0. W. By, v. London and 
County Bank, [1901] A. 0. 414, H. L. 

** See Hannan's Lake View v. Armstrong A Co. (1900), 6 Com. Cas. 188; Baoins 
v. London and South Western Bank, [19001 1 Q. B. 270, at p. 272; Boss v, 
L. 0. and Westminster Bank,' [1019] 1 X, B, 678 (cheque payable to a puhlid 
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generally or specially to himself , 04 and the customer has no 
title or a defective title thereto, the banker shall not incur 
any liability to the true owner of the cheque by reason only 
of having received such payment. 

This section protects the collecting hanker only when he is dealing 
with a cheque, and not when dealing with a bill which is not a 
cheque. 0 ’ For “ customer ”, see p. 264. 

A banker who forwards forged receipts and false certificates and 
collects thereon monthly a pension does not by such actions make any 
implied representations or warrant that the certificates are true. 00 

The onus is on the bank to prove that it acted in good faith and 
without negligence. 8 ’ “ The standard by which the absence or 
otherwise of negligence is to be determined must, in my opinion, be 
ascertained by reference to the practice of reasonable men carrying 
on the business of bankers, and endeavouring to do so in such a 
manner as may be calculated to protect themselves and others 
against fraud.” 88 

“The question in every ease is not whether the bank require a 
particular standard of conduct, but whether the particular acts 
which are done are enough to discharge the onus which is upon the 
bank either in respect of their own customer or in respect of some 
other customer.” “ As to whether or not the bank or its officers 
exercised due care in any particular case, that must depend upon 
the facts of the particular ease.” 89 

“ It is difficult to enunciate any principle which is applicable to the 
infinite variety of circumstances in which such a question might arise. 
There are obviously various considerations : the name of the payee, 
the form of the indorsement ; the circumstances of the customer him- 
self . . [who presents the cheque], “ ... It is true that, in the 
light of after events, the explanations given . . . may sound improbable 
to anyone in a suspicious frame of mind; but in my opinion the 
officials of the bank, doing their duty under s. 82, have not to be 
abnormally suspicious. Moneys must be paid out, among a multi- 

department , indorsed and paid in to a private account). For a suggested test 
of negligence, which is a question of fact) see Commissioners of Taxation v, 
English, Scottish and Australian Bank, [1820] A. 0, 663, F. C.; Hampstead 
Guardians v Barclays Bank (1928), 89 T. L. E. 229 (no title in customer) , Savory 
v. Lloyds Bank (1931), 48 T. L R. SO. 

*+ It must ba crossed before it reaches his hands: Capital and Counties Bank v. 

Gordon, [1208] A. 0. 240, iH. L. 

« Arnold v. Cheque Bank (1876), 1 0. F. D. 678. 

66 Gowers v. Lloyds and another , [1938J 1 A. B. B, 706. 

W JB.g., per Lord 'Wright in Lloyds Bank v. Savory, [1988] A. 0. 201. A banker 
floes not inevitably establish absence of negligence by proving that the acts alleged 
to be negligence are within the ordinary practice of bankers and then alleging 
that a bank is not negligent if it takes all precautions usually taken by bankers, 
i* Ibid, per Lord Warrington. 

** J Jetar Traders Corp, v. Midland Bank, [1987] 4 At B, R. 90, at pp. 96 and 94. 
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plicity of other transactions, with reasonable dispatch. As it turns 
out, there are a good many questions on which a lawyer, who is 
trained very differently from a hank clerk, would have had in mind 
to cross-examine” [the customer]. “But I have come to the 
conclusion that the bank did use reasonable care.” ll ’ lE 

ILLUSTRATIONS 

1. A thief steals a uossed cheque payable to ordei, and mseits hiB own name 
m the place of the indoisea s He then takes it to a Pans bank (cvheic he has 
no account) to collect foi him, and they collect it through their London agents. 
The indorsee can recovei the amount from the Pans bank 70 

2. G, having obtained by hand a cheque -which is crossed " & Co , not 

negotiable ”, takes it to a bank, who cash it foi him. He has no account at that 

bank, but foi many yeais tho bank has been in the habit oi cashing cheques for him 
G is not a customei of the bank, and the bank is not piotecled by the section m 
obtaining payment of the cheque. 7 1 

3. A bank canies on business m London and Pans. A crossed cheque payable 

to ordei is drawn on tho London blanch in favour of C in Pane It is stolen 
from him, and his indorsement is forged In Fiance the crossing of cheques is 

not recognised, and the Pans branch cash the cheque for F, who appears to be 

the last indorsee, though he has no account theie, and remit it to London. C, 
the true ownci, can maintain an action against the bank foi conversion. 7 * 

4. A diaws a crossed cheque, marked “a/o payee only", in. favour of C, and 
puts it in the pillai-box It is stolen theietrora, and gets into the hands of X, who 
personates 0, foiges his signatuio, and opens an account with a banker bv means 
of the stolen cheque. The bankei makes no inquiry as to X's position or character. 
If the banker collects the cheque for X's account he is not protected 7J 

6. A, who is the manager of an insurance biokai’s business, has authority to draw 
cheques "per pro.” foi the purposes of that business. He fiaudnlently draws a 
series of cheques " per pro." and pays them into his own banking account If his 
banker collects them without inquiry he is guilty of negligence. 74 

6. Glossed cheque drown payable to “ T. 0 and otbeis, oi bearer “ a/c payee ", 
T O. and others are trustees of a fund. The cheque is sent to the solicitor to the 
trust, who fraudulently pays it into his own account at the X bank, wheie the tiuatees 
have no account. If the X bank collects Ihe cheque it is guilty of negligence 75 

7 X turns his business into a one-man company, and issues debentures. X, 
who is the sole managing diiector, pays into his own acrount cheques payable to 

e»a Per MacKinnon, L J , Penmount Estates v. National Pros Bank (1945), 173 L. T 
at p. 346. 

70 Kleimoort v. Comptoir d'Esoompte, [1894] 2 Q B. 166, followed Lacavc v. Crid it 
Lyonnais, infra, Matthews v Brown (1894), 68 L. J, Q B. 494. 
n (heat Western Ry . v London and County Bank, [1001] A. 0. 414, H. L. 

72 Laoave v, Gridit Lyonnais, [1897] 1 Q B. 148. In 1911 a law was passed in 
Fiance authorising the crossing of cheques 
« Ladbtoke <i Co. v. Todd (1914), 19 Com. Cas. 256; approved, Lloyds Bank V. 
Savory 1 1 Co , [1938] A. C. 201. 

74 Monson v, London County and Westminster Bank, [1914] 3 K. B. 850, at p 868, 
C. A. (But on the facts subsequent to this transaction it was held that the 
employei had latified the action of the manager) Sec Lloyds Bank v Savory, 
[1933] A. C. 201, where Lord Wright said of this case: "I find it difficult to 
appreciate on what principle that case was decided in regard to this point* it can 
only be justified, if at all, on its special facts ". Cf. Lloyds Bank v. Chartered 
Bank of India, Australia and China (1938), 97 L, J. K, B. 609 (cheques drawn 
by bank manager, with authority to diaw, paid to hts private account in defen- 
dant bank and proceeds quickly drawn out and paid to stockbrokers* defendant 
bank made no inquiry i negkgence). Cf. Got partition Agencies, Ltd. v. B<me 
Bank, [1927] A. O, 818, where there was nothing to show the collecting bank the 
fraud by the director, who was abusing his authoiity to sign cheques, 
w B(ouie Piaperty (Jo, v, Landau, etc.. Bank (1916), 84 L, (T. K. B, 1846. 
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the company. The bank, without inquiry, collects those cheques for X. The 
company fails and X dies. Tbo bank has been negligent. 71 * 

8. A draws _a cheque, marked 11 account payee only", payable to X in Germany. 
Ho sonds this to 8., his agent in Germany, to hand to X. S. forges X’s 
indorsement and, adding his own name, pays the cheque into his own bank iu 
Diesden. The Dresden bank employs the W Bank in London to eolleot. The W 
Bank has " received payment ” for a " customer ", and is protected by the section. 77 

9. The plaintiffs, a firm of stockbrokeia, had two dishonest darks, Perkins and 
Smith, who stoic cheques made payable to various jobbers or bearers. Tbe clerks 
availed themselves of the facility granted by all bankers now-a-days to pay in 
cheques at any branch of their bank. Perkins paid m at a city branch of the 
defendants foi transmission to his account with a country branch of the defendants. 
Smith paid in at the defendants’ head office for transmission to their country branch, 
where Mrs. Smith had an account. Neither country branch ever saw the cheques 
or received any particulars of them olhet than their amount. The defendants wore 
held negligent ( inter alia) in failing to inquire the name of Perkins's omployeis 
when they knew that he was a stockbrokers clerk, and to make adequate inquiries 
when opening and later accepting a tiansier ot Mrs. Smith’s account. 78 

10. A city corporation which maintained a nursing home sought to recover the 
proceeds of crossed cheques stolen by their dishonest clerk, who was also the 
secretary of the home. He paid these cheques into his account with the defendants, 
who were also the bankers of the corporation. The bank was negligent in not 
inquiring how came it that the clerk was paying his employers’ cheques into his 
own account. Theretore, being liable under s. 82, the bank could not extend the 
protection granted it as paying bank by s. 60 to cover its duties as a collecting bank 
under e. 82. 70 

11. When a collecting bank is put upon inquiry as to the origin and history of 
a “third party cheque " paid in bv its customer, the nature of the inquiries and 
the reasonableness of accepting the customer’s own uncorroborated explanation 
depend largely on the banking record of the customer, And so, where a customer 
had a poor recoid with many cheques presented three times before payment, the 
defendants’ cashier should have observed the rules which the bank set him in 
such a case, and should have referred the cheque to the manager, who should 
have fully satisfied himself that the oastomer was entitled to deal with the oheque 
in the way he was doing by paying into Iris own account. 80 

12. A solicitor who held his olient’s power of attorney, drew cheques expiessly 
as his client’s agent in favour of himself and paid them into his firm’s banking 
account nr fraud of his principal. Since the defendant collecting bank knew that 
the money (the proceeds of the cheques) was not the money of their customer but 
bolonged to bis principal and that the money was being used to liquidate their 
customer's private debts, the principal (the true owner of the cheques and their 
proceeds) could successfully sue the bank in conversion, and it was immaterial 
that there was a ratification clause in the power of attorney. 81 

18. A solicitor, who there was reason to believe was not very reputable, paid into 
his olient’s account with the defendant bank a cheque (crossed generally and " not 
negotiable") payable to the plaintiffs whose indorsement had been fotged. It was 
held that the bank had not been negligent, although the explanations given to the 
bank officials “ in the light of after eveata sounded impiobabla to anyone in a sue. 
picioua fiatua of mind ”- 81 a It is to be noted that the bank did not dispute negligence 
in regard to similar cheques crossed '* a/c payee only ’’. 


78 Underwood v. Bank of Liverpool, [1924] 1 E. B, 776, C. A. ; and cf. Alexander 
Stewart it Son v. Westminster Bank, [1926] W. N. 271, C. A. 

77 Importers Company, Ltd, v. Westminster Bank (1927), 96 L. J. E. B. 919. 

78 Lloyds Bank v. Savory & Go., [1988] A, 0. 201. 

70 Carpenters Go, v. British Mutual Banking Go,, [1938] 1 K. B. 611, 

80 Motor Traders' Guarantee Gary, v, Midland Bank (1987), 167 L. T, 478, 
si Midland Bank v, Reokitt, [1988] A. C. 1, applying Beokitt v. Barnett, [1929] 
A. 0. 176. 

ria Penmount Estates v. Wat. Pro*. Bank (1946), 178 L. T. 844, per MacKinnob, L.7., 
sitting as (fudge of first instance; see particularly his judgment, 3rd para., p. 846. 
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S. 82 reproduces the proviso to s. 12 of the Act of 1876 (cheques 
crossed “ not negotiable ” 82 ). It is amended or explained by the Bills 
of Exchange (Crossed Cheques) Act, 1906 (6 Edw. 7, c. 17), p. 358. 

Customer. — A person is a customer so soon as the bank opens an 
account on which he can draw. 83 One bank may be another’s 
customer, as when it employs the other to clear its cheques. 81 

Where a customer pays in to his banker the cheque of a third 
party, the usual practice is for the banker at once to credit the 
customer’s account with the amount of the cheque, and then, if the 
cheque is dishonoured, to debit his account with the amount thereof. 
But, so soon as the banker credits his customer’s account, he becomes 
a holder for value of the cheque, whether crossed or not, and, that 
being so, the House of Lords held that he was receiving payment 
of the cheque on his own account and not on behalf of the customer, 
and, therefore, was not protected by s. 82 if his customer’s title was 
defective. 83 As a result, the only safe course for the banker was 
to put every cheque paid in by a customer to a suspense account 
until it was cleared. The Bills of Exchange (Crossed Cheques) Act, 
1906, p. 858, now protects the banker notwithstanding that he credits 
his customer’s account with the crossed cheque before he receives 
payment. Nevertheless, when a bank credits a customer’s account 
with the amount of a cheque before clearance, it is still a question of 
fact whether the bank holds the cheque as a holder for value or as an 
agent for collection only. 88 

The mere crossing “ not negotiable ” does not put the collecting 
banker on inquiry as to the title of the holder. 87 

Per pro. oheques. — S. 25 (procuration signatures) relates only to 
liabilities on the instrument, and does not apply to collecting 
bankers; but in determining whether the banker has been guilty of 
negligence the fact that a cheque was drawn or indorsed “ per pro.” 
is always an element to be taken into consideration. 88 

A/c payee.— -Of recent years the practice has sprung up of marking 
cheques with the words “ account payee ”. This is not an addition 

83 This gives effect to Mathiessen v. London and County Bank (1879), 6 0. P. D, 7, 
where it was argued that the pioviso only applied to cheques crossed " not 
negotiable ”, but it was held to apply to all crossed cheques, 

88 Ladbroke v. Todd (1914) , 19 Com. Cas. 266, at p. 26X ; cl. Great Western By, v, 
London and County Bank, [19011 A. C, 414, H. L, 

** Importers Co., Ltd. v. Westminster Bank (1927), 98 L. J. K, B, 919. 

88 Capital and Counties Bank v, Gordon, [1903] A. C. 240, XL L. 

88 Re Farrow's Bank , [1928] 1 Ch. 41, 48, C. A. (cheque credited, but customer not 
authorised to draw against it before clearance). 

37 Crumplin v. London Joint Stock Bank (1918), 19 Com. Cas, 69. 

88 Morison v. London County and Westminster Bank, [1914] 3 E. B. 866, 368, 
C. A.; cf. Bissett v. Foot & Go. ( 1884 ), 51 L. T. 663; Crumplin v. London Joint 
Stock Bank (1018) , 19 Com. Gas. 89 ; as to paying banker, see Charles v. Blackwell 
0877), 2 0. P. D. 161, 0. A. 
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to the crossing, but a direction to the collecting banker that the 
proceeds of the cheque are to be placed to the credit of the payee 
specified in the cheque. 88 It has been held (1) that the marking 
“ a/ c payee ” does not restrict the negotiability of the cheque, 80 
and (2) that a cheque drawn payable to “ T. C. and others or 
bearer ”, “ a/c payee ” is not payable to bearer, but should be credited 
to the account of “ T. C. and others ” (Illustration 6). (8) Where a 
cheque is marked “a/c payee only, not negotiable ” and the payee 
indorses it to his banker for collection, the banker is a holder and 
indorsee of the cheque. 81 If, then, the collecting banker pays a 
cheque marked “a/c payee*’ otherwise than to that account, he 
does so at his own risk 81tt ; presumably if he does not keep the payee’s 
account he may refuse to handle the cheque. It is said that 
uncrossed cheques are sometimes marked “a/c payee”; however, 
the liability of the paying banker in such a case has not been decided ; 
but it is submitted that the essence of the matter lies not in the fact 
that the cheque is crossed but that it has the words “a/c payee” 
written across its face : it is these words, and not the crossing, which 
should put the bank on inquiry when it appears that the proceeds 
of the cheque are going otherwise than to the payee or his banker. 
We await further judicial consideration of the status of cheques 
marked “ a/c payee ”, in the way in which the Judicial Committee of 
the Privy Council recently, explored the implications of a “ certified ” 
cheque. 83 Nevertheless, the position seems reasonably clear : the words 
do not constitute an imperative direction to the paying hank or restrict 
the further negotiability or transferability of the cheque ; but they do 
put every holder and the collecting and paying banks upon inquiry. 

In countries where German law applies crossing is not recognised, 
hut cheques may be marked “ nur zur Verrechnung ”. 

*• Morison t. London County and Westminster Bank, [1914] 8 3L B. at p. 373, 
C. A. A tank which is merely clearing a cheque marked " a/c payee only ” for 
another bank seems to be in order in eo doing ; but there must be indorsements 
on the cheque consistent with the bank which is sending it forwaid being able 
to hold the cheque m. compliance with the direction : see Importers Co., Ltd. v. 
Westminster Bank (1927), 96 L. J, K. B. 919. 

»« National Bank v. Silks, [1891] 1 Q. B. 486, C. A. The judgments are largely 
obiter; the case decided that when a cheque has been duly ci edited to the payee 
the banker has the ordinary rights of a Danker who has credited his customer's 
account with the amount of a cheque. 

01 Sutters v, Bnggs, [1981] A. 0. 1, H. L. (decided on the Gaming Act, 1886). 

®ia geo Illustration 13, p. 264, and n, 81a. 

*» Bank of Baroda v. Punjab Nat. Bank, Ltd,, [1944] A. C. 178. 
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Promissory note defined. 

83. (1) A promissory note is an unconditional ” promise 
in writing made by one person to another 04 signed by the 
maker,® 6 engaging to pay, on demand 08 or at a fixed or 
determinable future time, 07 a sum certain 88 in money, 09 to, 
or to the order of, a specified person 1 or to bearer. 2 

Bowen, L.J., has given this description of promissory notes : — 
“ they are meant to include documents the contents of which consist 
substantially of a promise to pay a definite sum of money, and of 
nothing else ” * ; and Lord Atkin at a later date provided us with a 
fuller analysis : “ It is doubtful whether a document can properly be 
styled a promissory note which does not contain an undertaking to 
pay, not merely an undertaking which has to be inferred from the 
words used. It is plain that the implied promise to pay arising from 
an acknowledgment of a debt will not suffice. . . . Their Lordships 
prefer to decide this point on the broad ground that such a document 
as this is not and could not be intended to be brought within a 
definition relating to documents which are to be negotiable instru- 
ments. Such documents must come into existence for the purpose 
only of recording an agreement to pay money and nothing more, 
though of course they may state the consideration. Receipts and 
agreements generally are not intended to be negotiable, and serious 
embarrassment would be caused to commerce if the negotiable net 
were cast too wide. This document plainly is a receipt for money 
containing the terms on which it is to be repaid 

« Colelian v, Cooke (1742) , Willes 893, at pp. 896, 897 ; 125 32. R. Cf, a, 8 (1) and 
note thereto. 

"a See Beecham v. Smith (1858), E. B, & E. 442; 120 E. R., and sub-s. (2). 
w As to signature by the hands of an agent, see s. 91 (1), and as to the Beal of a 
aoiporatlon in lieu of signature, see s. 91 (2), 

»* As to what instruments are, in legal effect, payable on demand, see s. 10. 

97 Golehan v. Cooke (1742), Willes 898, at pp, 890 , 897; 126 E. R. ; see s. 11 and 
notes thereto. 

98 See a. 9, and notes thereto. 

99 See s. 8 (1), and note thereto. 

1 See a. 8, and notes thereto. 

* Cf. Row York Negotiable Instruments Law, § 320, which, however, is confined 
to negotiable notes, 

* Mortgage Insce. Corp. v. Inland Revenue Commrs. (1888), 21 Q. B. D. 862, at 
p, 868. Cf, Wtrth v, Wet gel, etc., [1989] 8 A. E. B. 712, 

* Akbar Khan v. Attar Singh, [1980] 2 A. E. R, 646, at pp. 547 and 548, The 
case dealt with Indian law, but there is no difference here between Indian and 
English law. 
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By s. 5 (2), p. 17, where m a bill drawer and drawee are the same, 
or the drawee is fictitious or a person with no capacity to contract, 
the holder may treat the instrument as a promissory note. See also 
s. 20 (l) as to creating a promissory note out of a blank signature. 5 


Illustrations 

1. An 1 0 TJ containing a piomisc, to pay may constitute a note 0 

2 A piomissory note containing the clause, “ No time given to, oi secunty from, 
oi composition cnteied into with, either paity, shall prejudice the rights of the 
holdei to proceed against any other party , is a valid promissory note 1 

Tho following aie invalid as notes — 

3. " Borrowed of 0 £100 to account lor on behalf of the X Club at months' 

notice, if lequired." (Signed) T. B. 8 

4. “10 IT 4,20 for value leoeived.' 1 (Signed) W B 3 

5. " Nino years after date I piomise to pay C £100, provided X shall not return 
to England, oi his death be certified m the meantime ” (Signed) W B 10 

6. A receipt for Its. 43 ,900 with the addition " this amount to be payable after two 
years. Internet at the rate of Rb 6 4 0 per cent, per year to be charged ”. 11 

7. "Reference A C 3T R./W L.I S Kischnei, London, W.C.l We confirm 
herewith that we undertake to pay irrevocably the Bum of £200 to you or into your 
banking account on May 6, 1083, in respect of the above reference." 12 

Comparing this section with the wider terms of s. 88 of the 
Stamp Act, 1801 , p. 849 , it is clear that many instruments may 
require to he stamped as promissory notes which have not the 
mercantile incidents of notes as prescribed by the Act. A promissory 
note issued in the United Kingdom must be on an impressed stamp : 
see p. 849 . An instrument invalid as a note may, of course, be 
valid as an agreement. 1 ’ A promissory note has been compared with 
a bill of exchange by Lord Mansfield 15 and' Parke, B. ls By s. 89 the 
provisions of the Act relating to bills apply, with certain modifi- 
cations, to notes. 

Form of words. — No particular form of words is essential to the 
validity of a note provided the requirements of this section be 


8 See Mason v. Lad (1929), 140 L. T. 696, and Baseldme v. Wmstanle y, [1986] 
2 X. B. 101; Bntannla Electric Lamp, eta v. D. Mandler and another, [1939] 
2 A, E. E. 469. 

« Brooks v. Allans (1886), 2 M. & W. 74; ISO E. R. Sed Quart, see Akbar v. 
Attar Singh, supra, 

t Kirk mod v. Cattail, [1908] 1 K. B. 681, C. A 

* White v, Nath (1849), 8 Exch. 689; 164 E. R. 

* Gould v. Coombs (1846), 1 C. B. 643; 136 E. R, 

so Morgan v. Jones (1880), 1 C, U, 162; 148 E. R 

u Akbar Khan v Attar Singh, [1986] 2 A. E. R 646. 

12 Wirth v. Weigel, [1989] 8 A. E. E. 712. 

is Cf. White v. North (1849), 8 Exch. 689; 164 E. R. ; Drury V. Macaulay (1846), 
10 fcL & W. 146; 168 E. E.; Kirkwood v. Snuth, [1896] W. N, 46 (16); Black 
y. Pilcher (1909), 26 T. L, B. 497; Provincial Bank of Ireland v. Pisheu [1918] 
2 A. E. E. 469. 

U Hbylyn v. Adamson (1768), 2 Bury, at p, 678; 97 E E. 

u Gibb v. Mather (1832), a Or. & J„ at pp. 262, 263; 149 E. R., Ex. Ch, 
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f ulfill ed 10 ; on the other hand, a document may at first sight comply 
with the terms of the section and yet not be a promissory note. It 
must be such as to show the intention to make a note . 17 For 
instance, a banker's deposit note running, “ Received of Mr. C. 
£150 to be accounted for on demand ”, and signed, will not be 
treated as a promissory note . 18 

Note In alternative. — An instrument promising to do anything in 
addition to the payment of money is clearly not a note , 19 but it has 
been held in the United States that a promissory note may give the 
holder the option between the payment of the sum specified and the 
performance of some other act by the makers, though as to the latter 
it is not a note . 10 As the holder can demand money, and no option 
is given to the maker, it is said there is no uncertainty in the instru- 
ment. Thus, in New York, an instrument running, “ I promise to 
pay C or order 100 dollars or in goods on demand ”, was held to be 
a valid note . 11 This point does not appear to have been raised in 
any reported English case. 

Note to bearer under £20. — In England a promissory note for less 
than £20 payable to bearer on demand must, by the Bank Notes Aet, 
1826 (7 Geo. 4, e. 6, s. 10), be made payable where issued, but may 
also be payable elsewhere. aa 

Note to bearer under £fl, — A promissory note for less than £5 
payable to bearer on demand is, it seems, void in England (7 Geo. 4, 
c. 6, ss. 8, 6, and 7), except when issued by the Bank of England, 
which has power under the Currency and Bank Notes Act, 1928 
(18 & 19 Geo. 5, c. 13), to issue hank notes for one pound and for 
ten shillings. The legislation on the subject is confused, but this 
seems to be its effect. The 48 Geo. 8, c. 88 (now repealed), made 
negotiable notes under twenty shillings void. The 17 Geo. 3, c. 80, 
required negotiable notes for more than twenty shillings and less than 
£5 (or on which less than £5 was unpaid) to specify the payee and 
conform to other regulations. This Act, inter alia, was suspended 
by the Promissory Notes Act, 1868 (26 & 27 Viet. c. 105), as to any 

i* Hooper v. Williams (1848), 2 Bxch. at p. 20; 166 E. B. Sea English and 
Amencan oases renewed in Owner v. Lockwood (1878), 16 Amer, B. 40. 8o, 
too, an instrument defective as a bill for want of the names of maker and drawee 
may be a good promissory note; Mason v. Lack (1920), 46 T. I*. B. 868; Peto y. 
Reynolds (1864), 9 Jkch 410; affirmed, 11 Exch. 418, Ex. Ch, 

17 Sibree v. Tnpp (1848), 18 M, & W. at p. 29; 168 B. B,; of. Jackson v. Slipper 
(1869), 19 L. fj, 040 

14 Hopkins y, Abbott (1876), L. B. 19 Eq, 222. Of. Attar y. Attar Singh, supra. 

49 S. 3 (2) ; and Polled v. Moore (1849), 4 Exoh. 410, at p. 416; 154 E. B.; cf. Cook 
y. Satieties (1826), 6 Oowen 108, New York. 

44 Cf. Dmsmore v, Duncan (1874), 87 New York B. 678; of. New York Negotiable 
Instruments Law, § 24 (4) 

S1 Hostater y, Wilson (1662), 21 Barb, 807. 

29 Modified by the Currency and Bank Notes Act, 1928, s. 1 (1) (b). 
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note “ not being a note payable to bearer on demand ”. The Act 
of 1868 was a temporary Act, but was made permanent by the 
Expiring Laws Continuance Act, 1922 (12 & 18 Geo. 5, c. 50). The 
17 Geo. 8, c. 80, is repealed by the Bills of Exchange Act : see the 
Act of 1868 set out p. 838. The Bank Notes (No. 2) Act, 1828 
(9 Geo. 4, c. 65), prohibits the issue or negotiation in England of 
any note for less than £5 payable to bearer on demand which is 
made or issued, or purports to be made or issued, “ in Scotland or 
Ireland, or elsewhere out of England ”. As to Scottish notes, see 
further, 6 Geo. 8, c. 49, and 26 & 27 Viet. c. 105. 

Loan sooiety notes. — Promissory notes given to registered loan 
societies are regulated by ss. 18 to 26 of the Loan Societies Act, 1840 
(8 & 4 Viet. c. 110). 

Bank notes. — A bank note may be defined as a promissory note 
issued by a banker payable to bearer on demand. But a bank note 
differs from an ordinary note in various important respects. Among 
others it may be re-issued after payment. Further distinctions have 
been pointed out by Bramwell, B. 2S As to the restrictions on the 
issue in England of bank notes by bankers other than the Bank of 
England, see p. 66. Bank of England notes form part of the ordinary 
currency of the kingdom, and therefore stand on a peculiar footing. 24 
The statutory privileges of the Bank of England are expressly saved 
by s. 97 (3), and see notes, pp. 11 and 289. 

Bank post bills. — As to the nature of a bank post bill, see Forbes 
V. Marshall. 1 * 

I O U. — An I O U is not a negotiable instrument, 26 and requires 
no stamp. The production by the plaintiff of au I O U signed by 
the defendant, though not addressed to anyone by name, is evidence 
of an account stated between the parties, but not of money lent. 27 
As to Scotland, see Bellas Principles (9th ed.), § 810. 

« Lichfield Union, v. Greene (1867), 26 L. J. Ex. at p. 142. 

a* See per Lord Mansfield in Miller v. Race (1768), 1 Burr. 462 ; 97 E. B.j 1 Smith 
L. 0., 12th ed., p. 626; and per .Teasel, M.E., in Suffell v. Bank of England 
(1882), 9 Q. B. D. at p. 663, C. A. ; and see also p. 11. 
ss Forbes v. Marshall (1856), 24 L. J. Ex. 806 1 cf. Willis v. Bank of England (1885), 
4 A. A E. 21; 111 E. R,, and Hart on Banking, 3rd ed., p. 604, and 6 Geo. 3, o. 49 
*« See Akbar Khan v. Attar Singh, (1988] 2 A. E, R. 646. 

Fesenmayer v. Adcock (1847), 16 M. A W. 449; 168 E. R. Sed quaere', cf. 
Douglas v. Holme (1840), 12 A. A E. 641. Both these cases were decided before 
the Evidence Aet, 1851. An I Q U would clearly be evidence supporting the 
allegation of a loan. It must be noted that there is a dear distinction between 
an account agreed upon for valuable consideration (which is to be challenged 
Oily on fraud, mistake, etc.) and. an account stated from which rises merely a 
prima facie promise to pay. Camitto Tanto, etc. v. Alexandria (1921), 88 
T. It. R, 184, and BUhum Ghand v. Lai (1984), 60 T. L. R. 466. As to con- 
tradicting such evidence, see Lemere v. Elliott (1861), 80 L. J. Ex. 860; cf. 

t Harrier v, Colston (1842), 1 Phillips 147 (money lent for gambling in Germany) ; 

ernan v, Yates (1916), 82 T. L. R. 62 (assignment by surrender and giving 
I 0 XI to a different person). 



PROMISSORY NOTES 


271 


Foreign laws. — The French law as to notes (billets a ordre) is 
contained in Arts. 187, 188 of the Code de Commerce. Although 
the code is silent on the point, it seems that notes payable to bearer 
( billets au porteur) are to some degree recognised : Nouguier, §§ 
1505 — 1578. German Exchange Law, Arts. 96 — 100, and Nether- 
lands Code, Arts. 208, 209, deal with notes. The foreign codes, like 
this Act, apply to notes, mutatis mutandis, the pro-visions relating 
to bills of exchange. 

Note payable to maker’s order. 

(2) An instrument in the form of a note payable to 
maker’s order is not a note within the meaning of this 
section unless and until it is indorsed by the maker. 

Illustrations 

1. B makes a note payable to his own oulet, and mdoises it m blank. This is 
a valid note payable to beaier. 28 

2. B makes a note payable to his own older, and indorses it to C This is a 
valid note payable to C or older. 20 

3. B, 0 and I) made a joint and seveial note payable to G and I) or order. This 
is a valid note. G and D may sue B on hia several liability. 30 

4. B & Go. mako a note payable to C & Co oi order. X is a partner in both 
firms. C & Co. could, befoie the Judicature Acts, sue B & Co. on this note. But 
if 0 & Go. indoised the note, the indoisee could sue. 31 

See s. 61 as to coincidence of right and liability at maturity. An 
action between a partner and tbe firm, or between two firms having 
a common member, was impossible at common law, but such suits 
are now provided for by R. S. C. Ord. XLVI1I, r. 10. In Scotland 
a firm has always been recognised as an artificial person. 

Note containing pledge of collateral security. 

(3) A note is not invalid by reason only that it contains 
also a pledge of collateral security with authority to sell or 
dispose thereof. 88 

Would the right to the security pass with the instrument? The 
question has been touched upon, but not decided.” In France the 
security follows the instrument : Nouguier , § 715. The Belgian 
Code de Commerce, § 26, expressly enacts the same as to hills. 

28 Hooper v, Williams (1848), 2 Exoh, 18 j 164 E. R. ; Masters v. Bare tto (1849; , 
8 0. B. 433 j 187 B. R.j Stevenson v. Brown (1902), 18 T, It. R. 268, 

20 Gay v. Lander (1848), 17 L. J. C. P. 286. 

30 Beech am v, Smith (1868), E. B. 4 E. 442; 120 E. R. 

31 Liudlay, 8id ed,, p. 219; of. Neale y. Turton (1827), 4 Bing. 149; 130 E. R. 

82 Wise v. Charlton (1836), 4 A. 4 E. 788; 111 E. R.; of. Towns v. Rtoe (1877), 
122 MassuchuB. R. 67; of. New York. Negotiable Instruments Law, § 24, and 
notes In Crawford’s edition. 

83 Storm v. Stirling (1864) , $ E. 4 B. 882; 118 E, R. 
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(4) A note which is, or on the face of it purports to be, 
both made and payable within the British Islands is an 
inland note. Any other note is a foreign note. 

This reproduces with a modification the efiect of the repealed 
19 & 20 Viet. c. 97, s. 7. See s. 4 and note thereto, where the term 
“ British Islands ” is defined and the subject is discussed. By 
s. 89 (4), when a foreign note is dishonoured protest thereof is 
unnecessary, but for the purpose of charging a foreign party in his 
own country it is prudent to protest it. 

Delivery neoessary. 

84. A promissory note is inchoate and incomplete until 
delivery thereof to the payee or bearer. 11 

By s. 2, delivery means transfer of possession, actual or construc- 
tive, from one person to another. As to the conditions of a valid 
delivery, see s. 21. 

Joint and several notes. 

85. (1) A promissory note may be made by two or more 
makers, and they may be liable thereon jointly, or jointly 
and severally, according to its tenor.” 

The acceptors of a bill can only be liable jointly, not jointly and 
severally. A new maker cannot be added to a joint and several note 
after its issue, 3 ” and there cannot be a series of makers liable severally, 
and not jointly and severally. Nor can two makers be liable in the 
alternative. 3 ' Where an infant and his father make a joint and 
several note for money advanced to the infant, the infant is not liable, 
but the father is liable as the principal debtor. 38 

A partner, as such, cannot bind his co-partners severally, but by 
a joint and several note he may bind the firm jointly ** and himself 
severally.* 0 

Judgment, without satisfaction, against one of the makers of a joint 
note is a bar to proceedings against the other maker 11 ; not so if the 

34 Chapman v. Cottrell (1865), 84 L. J, Bx. 186. 

33 Cf. Ex p. Eoney (1871), h, R. 7 Oh. 178. 

** Gardner v. Walsh (1855), 5 E, & B. 83; 119 E. R. 

41 Ferrts v. Bond (1821), 4 B. & Aid, 679; 106 E. R. 

38 Wauthisr v, Wilson (1912), 28 T. L. R. 239, 0. A. 

33 Macias v. Sutherland (1854), 9 2, A B. 1 ; 118 E. R. 

Penkivil v. Connell (1850), 6 Exch. 881; 165 B, R. 

« King v. Hoare (1844), 18 M. & W, 494; 168 E. R.; Kendall v. Hamilton (1879), 
4 App. Gas. 504. This may now wall be doubted on parity of reasoning with 
that governing the decision of United Australia v. Barclays Bank, [1940] 
4 A. E, R. 20. 



PROMISSORY NOTES 


278 


note be joint and several. “ Payment or satisfaction by one of the 
makers of a joint and several note discharges it, 4,1 but where partners 
are jointly and severally liable on a note a composition in bankruptcy 
as regards the joint estate does not get rid of the several liability. 41 

(2) Where a note runs. “ I promise to pay ” and is signed 
by two or more persons it is deemed to be their joint and 
several note. 4 ® 

Conversely a note which runs, “ We promise to pay ”, and is 
signed by two or more persons, is deemed to be a joint note only. 48 

In a case where B, X, and Y were partners, and B made a note 
running, “I promise to pay ”, but signed it “ for X and Y — J. B.”, 
it was held that this was a joint note of the firm. 47 

Perhaps if a note runs, “ I, John Brown, promise to pay ”, and 
is signed by Smith as well as Brown, Smith would only be liable as 
an indorser under s. 56, and not as a co-maker. 

Note payable on demand. 

86. (1) Where a note payable on demand has been 
indorsed, it must be presented for payment within a reason- 
able time of the indorsement. If it be not so presented 
the indorser is discharged. 18 

By s. 10, read with s. 89, a note is payable on demand when it is 
expressed to be payable on demand, or at sight, or on presentation, 
or in which no time for payment is expressed. 

(2) In determining what is a reasonable time, regard 
shall be had to the nature of the instrument, the usage of 
trade, and the facts of the particular case. 

Reasonable time appears to be a mixed question of law and fact. 
Regard must be had to the nature of the instrument as a continuing 
security, e.g., ten months may not he an unreasonable time. 1 * 

43 Ibid.-, and Be Davison (1884), 18 Q. B. D. at p. 63; cf. Wegg Prosser v. Evans, 
[1898] 1 Q. B. 108, 0. A. 

43 Nicholson v. Be till (1886), 4 A, & E. 676; 111 E. R. ; Beaumont v. Or cathead 
(1846), 2 0. B. 494; 136 E. B. ; Thorne v. Smith (1851), 20 L. J. C. P. 71. 

44 Simpson v. Henning (1876), I>. R, 10 Q. B. 406. 

43 Manson v. Drakeley (1878), 16 Amer. R, 74; c(. Ridd v. MoqgrUge (1857), 2 H. 
& N. 568; 157 B. B. ; dub. Pollock, O.B.; New York Negotiable Instruments 
Haw, § 86 (7). 

44 Parsons on Bills, Vol. 1, p. 247. 

*r Ex p. Buckley (1846), 14 M. & W. 469; 168 B. B. 

48 Chartered Bank v. Dickson (1871), h, B. 8 P. C. 574; sea at p, 679. 

48 Chartered Bank v. Dkksan (1871), L. B. 3 P. 0, 674. at pp. 579 and 884. 

C.B.E. 18 
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(8) Where a note payable on demand is negotiated, it is 
not deemed to be overdue, for the purpose of affecting 
the holder with defects of title of which he had no notice, 
by reason that it appears that a reasonable time for pre- 
senting it for payment has elapsed since its issue. ““ 

This sub-section negatives the application of s. 86 (8) to promissory 
notes payable on demand, which are in the nature of continuing 
securities. In the United States it appears to be settled that a note 
on demand is deemed overdue after the lapse of a reasonable time 
from its issue, regard being had to its nature as a continuing security, 
e.g., it has been held that where a note on demand was indorsed eight 
months after its date, the indorsee took it subject to all equities 
attaching to it. It is to be noted that all parties resided in the same 
place.’ 1 


Presentment of note for payment to oharge maker. 

87. (1) Where a promissory note is in the body of it 
made payable at a particular place, it must be presented 
for payment at that place in order to render the maker 
liable/ 2 In any other case, presentment for payment is 
not necessary in order to render the maker liable/* 

Illustrations 

1. A note is made payable to C or order on demand. Tlie holder can sue the 
maker without proving any presentment oi demand. 3 * 

3. B makes a note payable to his own order and signs it. Below his signature 
are the words " Payable at tho Umon Bank, London " He then indorses the note 
in blank. The holder can sue the maker, B, without proving presentment. 55 

8. A doenmant instructing payment of £100 " two months after date to onr order ” 
was not signed by any person, but aoross it was wntten “ Accepted payable at 
2, Manville Boad, Balaam, S.W.17," with an impressed signature thereunder. If 
this were a piomissoiy note the action failed because there was no proof that it 
was ever presented for payment, 55 


55 8ee Brook* v, Mitchell (1841), 9 M. & W. 15; 162 E. B,; Glasscock v. Balls 
(1889), 24 Q. B. D, 13, C. A. 

Herrick v. Woolverton (1870), 41 New York R. 681; cf. New York Negotiable 
Instruments Law, § 131, 

53 Spindler v. Orellett (1847), 1 Exch, 384; 154 E. B. (non-negotiable note); Sands 
v. Clarke (1849), 8 G. B. 761; 187 E. B. ; Vander Donekt v. Thellusson (1849), 
8 C. B. 812; Bandall v. Thom <f Co , [1878] W. N. p. 160, 0. A. 

53 Price v. Mttehcll (1815) , 4 Camp. 200; 171 E. E,; Exon v, Bussell (1816), 4 M. 
& 8, 507; William* v. Waring (1820), 10 B. & G. 2; 109 E. E. (place of pay- 
ment indicated by way of memorandum). 

** Cf. Walton v, Masealt (1844), 18 M. b W. at pp. 466, 458; 163 E. B. ; see, too, 
Norton v. Ellam (1837), 2 M. & W. at p. 464; 160 E. B., and Malibu v. Mart els 
(I860), 5 H, & N. at p. 828; 167 E. B. 

« Master $ v. Burette (1849), 8 C. B. 488; 187 B. B. 

** Britannia Electric Lamp Worki, Ltd. v. P. Handler, Ltd., [1989] 2 A. BS. B, 469. 
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Compare s. 62 (1) and notes thereto as to presentment to charge 
the acceptor of a bill. By virtue of s. 52 (2) read with s. 89, where a 
note is payable on a day certain, the maker will not be discharged 
if the note be not presented on that day.” In the case of a note 
payable on demand, the Statute of Limitations runs in favour of the 
maker from the date of the note.’ 8 

to oharge indorser. 

(2) Presentment for payment is necessary in order to 
render the indorser of a note liable. 5 ” 

(3) Where a note is in the body of it made payable at a 
particular place, presentment at that place is necessary in 
order to render an indorser liable 44 ; but when a place of 
payment is indicated by way of memorandum only, pre- 
sentment at that place is sufficient to render the indorser 
liable/ 1 but a presentment to the maker elsewhere, if 
sufficient in other respects, shall also suffice/ 2 

By s. 89 presentment for payment is governed by the rules applying 
to bills, for which see s. 45. As to excuses for non-presentment and 
delay, see s, 46. 

Liability of maker. 

88. The maker of a promissory note by making it — 

(1) Engages that he will pay it according to its tenor 03 ; 

(2) Is precluded from denying to a holder in due 

course 01 the existence of the payee and his then 
capacity to indorse/* 

The maker of a promissory note is the principal debtor on the 
instrument. 44 

The maker is sometimes called the drawer, but the primary and 

47 See also Ramohum Mullusk v. Luchmeeahund Radakissen (1854), 9 Moore P. C. 
at p, 70; 14 33. B. ; Gordon v. Ken (1898), 26 Bettie 670. 

88 Norton v. Ellam (1887), 2 M. & W. 464; 160 E. B. 

88 Cf, Gibb v, Mather (1832), 2 Cr. & J. at pp. 262, 263; 149 E. B. ; Britt v. Lawson 
(1878), 22 Han. R, 128, New York (joint and several note). 

60 Boohs v. Campbell (1812), 8 Gamp. 247; 170 E. B. 

81 Saunderson v. Judge (1795), 2 H. Bl. 610; 126 32. B. 

01 Ibid. ; and see Masters v. Baretto (1849), 8 O. B. 488; 187 E. B. 

48 Story on NotaB, § 118; Walton v. Mascall (1844), 18 M. & W". at p. 468; 168 E. B. 
** Sea " holder in due coarse " defined hy a. 29. 

88 Drayton v. Dale (1823), 2 B, it C. 298; 107 E. B. (bankrupt payee); Lane f. 
Kreakle (1869), 22 Iowa B. 899; of. s, 64 (acceptor’s estoppels); New York Nego- 
tiable Instruments Law, § 110. 

88 Cf. Chartered Bank V. Dickson (1871), Xi. B, 3 3?. 0. at p. 680. 



276 


BILLS OF EXCHANGE ACT, 1882 


absolute liability of the maker of a note must be distinguished from 
the secondary and conditional liability of the drawer of a bill of 
exchange. 87 In general the maker of a note corresponds with the 
acceptor of a bill of exchange, and the same rules apply to both. A 
note indorsed by the payee resembles an accepted bill payable to 
drawer’s order and indorsed by the drawer, the payee corresponding 
with the drawer. 88 The distinctions that exist between maker and 
acceptor arise from this. The acceptor is not the creator of a bill, 
his contract is supplementary, while the maker of a note originates 
the instrument. Hence (a) a note cannot be made conditionally, 88 
while a bill may be accepted conditionally; (b) the provisions of 
s. 19 (2) relating to bills accepted payable at a particular place have 
no application to notes, which are therefore on the same footing as 
bills previous to the 1 & 2 Geo. 4, c. 78, which is reproduced in 
that section 70 ; (c) maker and payee are immediate parties in direct 
relation with each other, while acceptor and payee, except in the 
case of a bill payable to drawer’s order, are remote parties. 71 See 
also s. 89 — Damages. The measure of damages against the maker of 
a note would in general be the same as against the acceptor of a bill, 
as to which see s. 57. 


Application of Part II to notes. 

89. (1) Subject to the provisions in this part, and except 
as by this section provided, the provisions of this Act 
relating to bills of exchange apply, with the necessary 
modifications, to promissory notes. 

(2) In applying those provisions the maker of a note shall 
be deemed to correspond with the acceptor of a bill, and the 
first indorser of a note shall be deemed to correspond with 
the drawer of an accepted bill payable to drawer’s order/ 8 

(3) The following provisions as to bills do not apply to 
notes; namely, provisions relating to — 

(a) Presentment for acceptance; 

(b) Acceptance; 

(c) Acceptance supra protest ; 

(d) Bills in a set. 


« r Gwinnett y. Herbert (1886), B K. 4 M, 738. 

** Ileylyn v. Adamson (1766), 2 Burr, at p. 878s 67 E. R., Lord Mansfield; and 


a. 88 (3). 

*• See a. 83. 

t» Cf. Gibb y. Mather (1882), 2 Cr. & X. atpp. 262, 268; 149 E. R ; Bmblin r. 

Hartnell (1844), 12 M- * W. 830; 162 E. R 
r 1 Cf. Bishop y. Young (1800), 2 B. & F. at p. 88; 128 S, B,, Lord Eldon. 

** See Heylyn v. Adamson (1768), 2 BnW. at p. 678; 97 E. R., per Lord Mansfield; 
cf. Re George (1890), 44 Oh. 3D. at p. 881, 
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Protest of foreign note not required, 

(4) Where a foreign note is dishonoured, protest thereof 
is unnecessary. 

By the statute 8 & 4 Anne, c. 8, s. 1, promissory notes were made 
negotiable “in the same manner as inland bills of exchange are or 
may be by the custom of merchants ”, That Act, however, was, it 
seems, merely declaratory, 71 and is repealed by this Act. 

Sub-s. 4 is declaratory, 74 but it may be advisable to protest a 
foreign note for the purpose of charging a foreign party in his own 
country. See s. 51 as to foreign bills. As to conflict of laws, see 
s. 72 (8). The sub-section appears to apply only to foreign notes 
dishonoured in the British Islands. Cf. s. 4 as to inland and foreign 
bills. 

« See Goodwin v. Robarts (1876), L. E. 10 Ex. at p. 860, per Cockbum, C.J. 

14 Sonar v. Mitohell (1860), S Exch. 416; 166 E. E. Cf New York Negotiable 
Instruments Law, § 189. 
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PART V 

Supplementary 

Good faith. 

90. A thing is deemed to be done in good faith within 
the meaning of this Act, where it is in fact done honestly, 
whether i't is done negligently or not. 75 

See s. 29 defining “ holder in due course ”, and s. 59 defining 
“ payment in due course ”, Cf. also ss. 00, 79, and 82. 

Test of bona fides, — The test of bona fides as regards bill trans- 
actions has varied greatly. Previous to 1820 the law was much as it 
now is under the Act. But under the influence of Lord Tenterden due 
care and caution was made the test/ 0 and this principle seems to be 
adopted by s. 9 of the Indian Negotiable Instruments Act. In 1884 
the Court of King’s Bench held that nothing short of gross negligence 
could defeat the title of a holder for value/ 7 Two years later Lord 
Denman states it as settled law that bad faith alone could prevent a 
holder for value from recovering. Gross negligence might be evidence 
of bad faith, but was not conclusive of it/ 8 This principle has never 
since been shaken in England, and it seems now firmly established 
in the United States/ 0 

Byles, J., in a judgment where he is distinguishing deeds from 
negotiable instruments, says, referring to the latter, “ Honest acqui- 
sition confers title. To this despotic but necessary 80 principle the 
rules of the common law are made to bend. . . . Negligence in the 
maker of such an instrument makes no difference in his liability to an 
honest holder for value. The instrument may be lost by the maker 
without his negligence, or stolen from him, still he must pay; the 
negligence of the holder, on the other hand, makes no difference in 
Ms title. However gross the holder’s negligence, if it stops short of 
fraud, he has a title ”. S1 

TS Cf B 62 (2) of the Sale of Goods Act, 1898 <66 & 6? Viet. c. 71), defining good 
faith ui the same wotds, 

™ Gill v. Cubitt (1824), S D. & B. 324; 171 E. R. 
rr Crook v. Jodis (1834), 5 B. & Ad. 909, 106 E. R, 

r* Goodman v> Haney (1886), 4 A. & E. at p 876; of. Uther v. Rich (1889), D> A, 
& E. 784. 

n Murray v Lardner (1864), 8 Wallace, at p. 121, Sup. Ct. U. S ; Chapman v. 
J?o»p (1874), 66 New York R, at p. 140. 

io why necessary? Possibly wise and doubtless expedient but not absolutely 
necessary. 

Stoan 7. North British Australasian Co . (1868), 8 H. & C. 184; 169 E. R. 
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The whole subject was fully discussed in a case in the Court of 
Appeal, where the question was whether the giving of a certain 
bill was a fraud by the drawer and acceptor on their creditors. 
Baggallay, L.J., in giving judgment, says, “I fully recognise the 
importance of maintaining the well-established principle that negli- 
gence or carelessness on the part of the holder of a bill is not of 
itself sufficent to deprive him of his remedies for procuring its pay- 
ment. But negligence or carelessness, when considered in connection 
with the surrounding circumstances, may be evidence of mala fides ; 
and the question in this case is whether the surrounding circumstances 
accompanying the negligence or carelessness of the holder were such 
as to affect him with notice of the fraudulent character of the trans- 
action out of which these bills originated ”. a3 Every case must be 
determined on its own merits. Good faith or bad faith is a question 
of fact depending on the circumstances of the individual case . 88 It 
is for the tribunal, whether Court or jury, that has to decide questions 
of fact, to determine whether a particular holder took a given bill 
bona fide or not. To this issue they must apply their common sense. 
As Brett, L.J., observes in the same case, “ If a jury has to consider 
facts, they are entitled and bound to make use of their general 
knowledge of business, in order to appreciate the evidence which is 
before them; and, if a Court has to consider evidence, I think the 
Judges are bound to use their own general knowledge of business, 
and of the ordinary moving motives of mankind, just as a jury 
would 

Lord Blackburn, in the House of Lords, thus sums up the law on 
the subject : “ I consider it to be fully established that if value be 
given for a bill of exchange, it is not enough to show that there was 
carelessness, negligence, or foolishness in not suspecting that the bill 
was wrong, when there were circumstances that might have led a 
man to suspect that. All these are matters which tend to show that 
there was dishonesty in not doing it, but they do not in themselves 
make a defence to an action upon a bill of exchange. I take it that 
in order to make such a defence, whether in the case of a party who 
is solvent and sui juris or when the bill is sought to he proved against 
the estate of a bankrupt, it is necessary to show that the person who 
gave value for the bill, whether the value be great or small , was 
affected with notice that there was something wrong about it when 
he took it. I do not think it is necessary that he should have notice 
of what the particular wrong was, If a man, knowing that a bill was 
in the hands of a person who had no right to it, should happen 
to think that perhaps the man had stolen it, when if he had 
known the real truth, he would have found, not that the man 

82 Re Gomersall (1678), 1 Ch, X). at p. 148, C. A.. 

83 Peaeoek y. Rhodes (1781), 2 Dotig. 038 j 99 E. R., per Lord Mansfield, 
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had stolen. it, but that he had obtained it by false pretences, I 
think that would not have made any difference if he knew there was 
something WTong about it and took it. If he take it in that way 
he takes it at his peril. But then, I think, such evidence of care- 
lessness or blindness as I have referred to may, with other evidence, 
be good evidence upon the question whether he did know there was 
something wrong in it. If be was (if I may use the phrase) honestly 
blundering and careless, and so took a bill of exchange or a bank note 
when he ought not to have taken it, still he is entitled to recover. 
But if the facts and circumstances are such that the jury, or whoever 
has to try the question, comes to the conclusion that he was not 
honestly blundering, but that he must have had a suspicion that 
there was something wrong, and that he refrained from asking 
questions not because he was an honest blunderer, but because he 
thought in his own secret mind — I suspect there is something wrong, 
and, if I make further inquiry, it will be no longer my suspecting it, 
but my knowing it, and then I shall not be able to recover — I think 
that is dishonesty ”. 8 * 

Signature. 

91. (1) Where, by this Act, any instrument or writing is 
required to be signed by any person, it is not necessary that 
be should sign it with his own hand, but it is sufficient if his 
signature is written thereon by some other person by or 
under his authority. 


Illustrations 

1. Bill payable to C’s order, and indorsed in his name. It is proved that C’s 
wife had authority to indorse bills for him, and that in this case C’e indorsement 
was wiitten by his daughter in the presonce and by the direction of his wife. This 
is sufficient, 86 

2. Bill addressed to B, and accepted in his name. It is shown that X, who wrote 
the acceptance, is in the habit of accepting bills in B's name, and that B is awaie of 
it, and duly honours suoh hills. This is evidence fiom which an authority to X to 
accept bills for B may be implied, 8 ® 

8. C, the holder of a bill payable to order, transfers it for value to D without 
indorsing it. This is not an authority to D to indorse it in 0's name. 87 

4. It is shown that X has an express authority to draw bills in A's name. This of 
itself is not sufficient to show that he has authority to indorse hills for A, 88 
fi. An express authority to an agent to receive payment fiom B, by drawing on 
him, does not authoiise the agent to draw a hill payable to his own order. 80 

84 Tones v. Gordon (1877), 2 App. Cas. at p. 629, S. L.; and note the judgment 
of Eord Hetsohell m Derry v. Peek (1889), 14 App. Cas, 887, at p. 874, where 
he discards the theory of " legal fiaud ", and points out that there is no tertium 
quid between good faith on the one hand and bad faith or fraud on the othei hand. 
88 Lord V. Sail (1840), 8 C. B. 627 ; 137 B. E. ; of. Lindas v. Bradwell (1848), 
6 C. B. at p. 801; 136 E, B. 

** Cf, Morris v. Bethell (1869), Xi. E. 8 C P. at p, «1. 

87 Harrop v. Fisher (1861), 80 L. J. C. P. 288. 

« Gf. Preseott v. Flinn (1882), 2 Bing, at p. 22; 180 E. E.; and Indian Act, s, 27, 
»• Hegartk v. Wherley (1878), L. B, TO 0. P. 680; and Indian Act, s. 27, 
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f>. An authority to a partner in a non hading firm to draw ehcqnea does not 
authonse drawing post-dated cheques, which foi most piuposes aic equivalent to 
bill* payable after date 00 

Signature by agent, — See further s. 28, signature in assumed name, 
or firm name; s. 24, forged or unauthorised signature; s. 25, procura- 
tion signature ; s. 20, signature by agent or representative. The above 
cases show that it is immaterial by whose hand the signature is 
attached if there be authority, express or implied, to sign, but that 
where the authority is express it must be strictly construed. In 
Lord v. Hall (Illustration l), Sl Maule, J., says : “ The question is 
whether upon the evidence the wife was not acting in the strict exercise 
of the authority conferred on her by her husband in doing what she 
did, namely, in requesting a third person to do it in her presence. 
There was evidence that the wife had the general management of her 
husband’s business. And when he authorised her to draw, accept, and 
indorse bills in his name, that may fairly be extended to authorising 
her to select some person, pro hac vice, to write the name of her 
husband for her. It may be that this may lead to some incon- 
venience. ... 1 find a case of Ex p. Sutton (2 Cox Ch. C. 84), which 
may be worth considering with reference to this subject. It was 
there held that an authority given to A to draw bills in the name of 
B may be exercised by the clerks of A. The way in which that ease 
seems to me to apply to the present is this : the Lord Chancellor treats 
the extent of the authority as a matter of fact to be inferred from 
the evidence.” 

What a sufficient signature. — “ Signature ” may perhaps be defined 
as the writing of a person’s name on a bill or note in order to 
authenticate and give effect to some contract thereon. A pencil 
signature to a bill has been held sufficient 98 ; and it has been suggested 
that a lithographed or stamped signature might be sufficient .’ 3 A 
signature made by another person, but attested by mark, is 
sufficient . 94 A note which ran, " I, William Smith, promise to pay, 
etc.” instead of the usual “I promise to pay”, with the signature 
below, was held sufficiently signed , 811 but such a signature is incon- 
venient and irregular. Where a statute requires an ordinary contract 
or document to be signed, a mere mark , 90 or initials , 97 or a stamp , 98 

Forster v. Maohreth (1867), L. B, 2 Ex. 163 (firm of solicitors). 

« (1849), 8 C, B. at p. 680; 187 E. R, 

Geary v. Physio (1826), 6 B. k 0. 284; 108 E. B. 

•s Sea Ex p. Birmingham Bank (1868), L, B. 8 Ch. App. ot pp. 668 , 664. See also 
Bird & 0o. v. Thomas Cook and another, [1987] 2 A. E. B. 227. 

’* George v, Surrey (1880), M. & M. 616; 178 E. B. 

»« Taylor v. Dobbins (1719), 1 Stia. 899; 193 E. B. ; of. Buff v. Webb (1704), 
1 Esp. 129; 170 E. B. 

9ft Baker v, Dening (1888) ( 8 A. & 1. 94; 112 E. B. 

37 Caton v. Caton (1867), L. B. 2 H. L. 148. 

93 Samderson v. Jackson &8Q0), 2 B. & P. 288; 126 E. B. 
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if intended as signatures, are sufficient; and it is immaterial in what 
part of the document the name is introduced, provided it govern the 
whole. But legal analogies must be applied with caution to bills which 
are the creation of custom, and' where it is of the utmost importance 
that a clear title should appear on the face of the instrument. In 
some American States the rule is lax. A person who signed by 
initials was held liable as indorser of a cheque, 08 and the same was 
held as tb a person who indorsed by mark, viz., by writing the figures 
1, 2, 8. 1 By German Exchange Law, Art. 94, signature by mark is 
insufficient unless made before a notary. 

Signature obtained by fraud as to nature of dooument. — The object 
of a signature is to authenticate a document. "Where, then, a person 
is induced by fraud to sign a bill or note under the belief that he is 
signing a wholly different instrument, his signature is null and void, 
provided that in so signing he acted without negligence. Thus : — 

1. D, an old man with enfeebled sight, is induced to Bign hia name on the back 
of a bill, by being told that it is a lailway guarantee which he had promised to sign. 
The bill is negotiated to a holder in dne course. D is not liable ae an indorser. 2 

2. B is induced by fraud to sign a negotiable note as maker, believing it to be a 
non-negotiable note for a less sum. Negligence is negatived. If the note la 
negotiated to a bolder in due course, he (probably) cannot recover from B. 3 

8. B, a young man inexperienced >n business, is induced by a fnend in whom he 
has confidence to sign o promissory note as joint maker, under the belief that he is 
Bimply signing as an attesting witneSB. Negligence ib negatived. The payee, who 
takas the note in good faith and for value, cannot reoover on it from B. 1 

In Foster v. Maclcinnon, Byles, J., says : “ The defendant, 
according to the finding of the jury, never intended to indorse a bill 
of exchange at all, but intended to sign a contract of an entirely 
different nature. It was not his design, and, if he were guilty of no 
negligence, it was not even his fault that the instrument turned out 
to be a bill of exchange. It was as if he had written his name on a 
sheet of paper for the purpose of franking a letter, or in a lady's 
album, or on an order for admission to the Temple Church, or on the 
fly-leaf of a book, and there had already- been without his knowledge 
a bill of exchange or promissory note payable to order inscribed on 
the other side of the paper. To make the case clearer, suppose the 
bill or note on the other side of the paper in each of these cases to 
he written at a time subsequent to the signature, then tbe fraudulent 
misapplication of that genuine signature to a different purpose would 
have been a counterfeit alteration of a writing with intent to defraud, 
and would therefore have amounted to a forgery. In that case the 
signer would not have been hound by bis signature for two reasons 

Memkante' Bank v. Spicer (1881), 6 Wend. 448, 

S 1 Brawn v. Batcher*’ Bank (1844), 6 Hill 448. 

2 Fester v. Maikinnoti (1869), L. B. 4 0. P. 704; distinguished in Carlisle and 

Cuynlerland Banking Co. v. Bragg, [1911] 1 K. B. 489. 

, * Griffiths v, Kellogg (1878), 2D Atnar. B. 48, 

* lewis y. Clay (1897), 14 T- L. B. 149. 
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— first, that he never in fact signed the writing declared on, and, 
secondly, that he never intended to sign any such contract *’.* 
Frauds of this nature are more frequent in the United States than 
in England, owing to the absence of stamp laws. A man’s signature 
is obtained foT some pretended purpose, and then a promissory note 
is overwritten. 

Seal of corporation as signature. 

(2) In the case of a corporation where, by this Act, any 
instrument or writing is required to be signed, it is 
sufficient if the instrument or writing be sealed with the 
corporate seal. 

But nothing in this section shall he construed as 
requiring the bill or note of a corporation to be under seal. 

Before this enactment it was very doubtful whether a bill or note 
issued by a corporation under its seal constituted a negotiable instru- 
ment." It was never doubted that a corporation (otherwise 
competent) could be bound by a bill or note duly signed on its behalf ; 
and this was one of the recognised exceptions to the rule that a 
corporation can only contract under seal/ It had further been held 
that a note made by the directors of a company, which was binding 
on them personally, was not affected by the addition of the corporate 
seal. 8 In New York it was formerly held that a promissory note 
under seal was not negotiable unless issued by government. 8 

Signature of corporation or company. — The usual form of signature 
for a corporation is a procuration signature. The form in which a 
bill or note must be drawn, made, indorsed, or accepted so as to bind 
the company is regulated by ss. 98 and 80 of the Companies Act, 1920 
(See Appendix, p. 859). To determine whether a company or other 
corporation is liable on a bill, three questions must be asked : 1. Has 
the company the requisite capacity to bind itself by a bill ? 2. Is the 
signature on the bill sufficient in form to bind the company? 8. Was 
the signature placed there by a person having authority to sign bills 
for the company? Is it immaterial that a person who acts within 
the scope of his authority in signing bills exceeds or contravenes 
private instructions ? 10 Several recent decisions have explained, and 

• (1869), L. R. 4 C. P. 704, see at p. 719. 

• Crouch v. Cridit Poncm (1878), It, R. 8 Q, B. at pp, 882, 888. 

7 Grant on Corporations, p. 61. 

‘ Dutton v. March (1871), L. E. 6 Q. B. 861. 

• Merritt v. Cole (1876), 9 Hun, E. 98; but see now § 26 of the New York Nego- 
tiable Instalments Haw, and notes in Crawford's edition. 

19 Re Land Credit Co, (1869), L. E. 4 Ch. 460. As to the powers of de -jacto 
directors, of. Mahony v, Matt Eolyfoti Mining Co, (1.876), L. B. 7 H. L, 869. As 
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possibly somewhat limited the scope of, the decisions in Royal British 
Bank v. Turquand 11 and Mahoney v. Bast Ilolyford Mining Co . 12 
that a person dealing with a limited company is entitled to assume 
that articles have been complied with; and thus that the individual 
signing the bill on the company’s behalf has observed the terms in the 
articles. But it is clear that if the bank which is put on inquiry as 
to the authority of a director to sign cheques has been negligent, the 
Tule laid down in the above cases has no place. 13 And also where 
bills were drawn by a branch manager of a company in the company’s 
name to which he forged the signatures of directors and used by 
him to pay his private debts the rule did not avail the defendants 
since the instrument was a forgery. 14 See further, s. 22 and notes 
thereon. 

Liquidators. — When a company, under the Companies Act, 1929, 
is voluntarily wound up, and two or more liquidators are appointed, 
a hill must be signed by at least two liquidators in order to bind the 
company. 16 

Computation of time. 

92. Where, by this Act, the time limited for doing any 
act or thing is less than three days, in reckoning time, non- 
business days are excluded. 

** Non-business days ” for the purposes of this Act 
mean — 

(a) Sunday, Good Friday, Christmas Day: 

(b) A hank holiday under the Bank Holidays Act, 1871, 

or Acts amending it : 

(c) A day appointed by Royal proclamation as a public 

fast or thanksgiving day. 

Any other day is a business day. 


to the authority of a manager in a foreign country, sea Be Cunningham 6 
Co., Ltd, (1887), 80 Oh. D. 682. 
it (1856), 6 Si. & B. 827. 
w (1875), 1#R. 7 H. Ii. 869. 

»» B. Liggett (Liverpool), Ltd. v. Barclays Bank, [1928] 1 K. B. 48; Houghton v. 
Northatd, Lowe and Wilis, [1927] 1 E. B. 246. A banker's actual knowledge 
of a company’s rules for signing cheques may affect him with notice of irregularity 
when apparently instructed as to the disposal of the company’s money: Bank of 
Montreal y. Dominion Chatham Co , [1980] A. 0. 069. 
w Kre&ithank CaiieB v. Schenk ere, Ltd,, [1927] 1 E. B. 826, following Ruben v. 
Great Bing all Consolidated, [1906] A. C. 489. Cf. 'Wright, J., in Slingsby v. 
Diatriot Bank, [1982] 1 E. B. 844. 

w Has p, A.gra Bank (1871), h. B, 6 Ob. 206. See s, 191 (2) (4) of the Act of 1929 
as to liquidators’ powers as to Lilia and notes, and s. 228 as to liquidators in 
voluntary winding np. 
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See s. 42 as to leaving bills for acceptance ; s. 49 (12) as to notice 
of dishonour; and s. 67 (2) as to presentment to the acceptor for 
honour. 

See the Bank Holidays Acts in the Appendix, pp. 341 — 348, and 
s. 14 (1). 

When noting equivalent to protest. 

93. For the purposes of this Act, where a bill or note 
is required to be protested within a specified time or before 
some further proceeding is taken, it is sufficient that the 
bill has been noted for protest before the expiration of the 
specified time or the taking of the proceeding; and the 
formal protest may be extended at any time thereafter as 
of the date of Lhe noting. 

This section affirms the rule laid down in Geralopulo v. Wieler. 1 * 
The noting is in fact an incipient protest, and “ is unknown in law as 
distinguished from the protest. The notary having made his minute, 
draws up the protest at his leisure ”. 17 
As to the application of this section, see ss. 51, 65, 67, 68. 

Protest when notary not accessible. 

94. Where a dishonoured bill or note is authorised or 
required to be protested, and the services of a notary cannot 
be obtained at the place where the bill is dishonoured, 18 any 
householder or substantial resident of the place may, in the 
presence of two witnesses, give a certificate, signed by them, 
attesting the dishonour of the bill, and the certificate shall 
in all respects operate as if it were a formal protest of the 

bm. 58 

The form given in Schedule I to this Act may be used 
with necessary modifications, and if used shall be sufficient. 

For suggested meanings of the ambiguous and elusive term 
** place ”, see p. 158. 

For the form referred to, see p. 292. The enactment contained in 
this section is an extension of the inoperative provision of the repealed 
9 Will. 8, c. 17, as to inland bills. 

i« (1851) . 20 L. J. 0. P. 105 j of. hefttey v. Milks (1791), 4 1. R. at p. 17 5 ; 1Q0 E. R. 
i* Selwya N. P>, 11th ed., p. 381. 

13 See Somerville v. Aaronson (1898), 25 R. 524 (Scotland), 
is New York Negotiable Instruments Law, § 262, reproduces this provision in 
wider terms. 
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Dividend warrants may be Grossed. 

95. The provisions of this Act as to crossed cheques shall 
apply to a warrant for payment of dividend. 

For the provisions as to crossed cheques, see ss. 70-82. The 
corresponding provision, of the Crossed Cheques Act, 1870, s. 8, applied 
only to the dividend warrants of the Bank of England and Bank 
of Ireland,. The present enactment applies to all dividend warrants. 
The word “ dividend ” includes sums payable as interest on Govern- 
ment Stock. 20 

Repeal. 

[9©. The enactments mentioned in the second Schedule 
to this Act 21 are hereby repealed as from the commence- 
ment of this Act to the extent in that Schedule mentioned. 

Provided that such repeal shall not affect anything done 
■or suffered, or any right, title, or interest acquired or 
accrued before the commencement of this Act, or any legal 
proceeding or remedy in respect of any such thing, right, 
title, or interest.] 

This section and the schedule of repeals, having done their work, 
are now repealed as spent by the Statute Law Revision Act, 1898. 

Savings. 

97. (1) The rules of bankruptcy relating to bills of 
exchange, promissory notes, and cheques, shall continue to 
apply thereto, notwithstanding anything in this Act con- 
tained. 

Bankruptcy law. — This provision was intended to preserve such 
rules as the rule against double proof, 22 the rule as to proof in 
respect of bills not yet due, 23 or the rule that when a bill is pledged 
for less than its amount, the holder may prove for the full amount, 
though he eannot receive dividend for more than the sum advanced. 2 * 
For England, see the Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59), 
and Williams’ Bankruptcy (18th ed.), index heading “ Negotiable 
Instruments ”, and for Scotland, see the Bankruptcy Act, 1918 

®° Slinaeby v, Westminster Sank, [1981] 1 K. B. 178. 

p, 398* 

Banoo 'ie Portugal v. Waddell (1880). 6 A.pp. Cub. 165. 

* s Wood v. De Mattoi (1865), L. B. 1 Bx. 01? 

®* B# p. ifeteiem, ri Btenyard (1880), 10 Oh. 3>. 880, C. A. 
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(8 & 4 Geo. 5, c. 20). For Northern Ireland, see the ten Acts indexed 
in the “ Index to the Statutes in Force ”. 

Common law. 

(2) The rules of common law, including the law merchant, 
save in so far as they are inconsistent with the express pro- 
visions of this Act, shall continue to apply to bills of 
exchange, promissory notes, and cheques. 

This provision preserves a foreign drawer’s right to prove for 
re-exchange against an English acceptor. 28 So, too, it preserves 
the general rules of law relating to estoppels, 2 " and the rules of 
private international law, e.g., the rule according to which the 
transfer of personal property is governed by the law of the country 
in which the property is transferred. 27 

Custom of trade. — Questions relating to bills, when not concluded 
by authority, must as heretofore be determined by the usage of trade, 
if such there be. 28 The existence, nature, and scope of a given usage 
is a question of fact. 29 A general usage once incorporated into a 
judicial decision becomes part of the law merchant, and evidence of 
custom to contradict it is inadmissible. 80 Thus : — 

1. Bill indoised 11 Pay C ”, omitting the words " or order The Court of King's 
Bench having decided that such bills are still negotiable by indorsement, evidence 
that by custom they are not negotiable is inadmissible. 31 

2. If a foieign bill be dishonoured the indorser iB by the law merchant liable for 
the le-exchange. Evidence that by local custom the holder is entitled either to the 
re-exchange or to the amount he gave for the bill, at his option, is inadmissible. 3 ® 

8. Action by customer (before the Stamp Act, 1870) against banker for not 
honouring a cheque. The banker may show that the cheque was marked “ post- 
dated ”, and that it was the ouslom of bankers m the City of London not to honour 
cheques which are marked “ post-dated ”. 33 

Goodwin v. Robarts 34 established that the novelty of a general 
usage is no objection to its being incorporated into the law merchant. 


as Ex p. Roberts, re Gillespie (1886), 16 Q. B, D. 702; affirmed, 18 Q. B. D. 286, 
0. A. 

ao Smith v. Prosser, [1907 ] 2 K. B. at p. 746, C. A.; cf. London Joint Stock Bank 
v. MacMillan, [1918] A, 0. 777, H. L. (negligence in drawing cheque). 

ar Embiricos v. Anglo- Austrian Bank, [1904] 2 Q. B, 870 j affirmed, [1906] 
1 K. B. 677, C. A. See, fuither, notes to a. 72 (2). 

38 Goodwin v. Roberts (1875), L. R. 10 Ex. 887, Ex. Ch. 

a» Ibid , 

33 Ibid,, at p. 867: and of. Brandao v. Barnett (1846), 8 C. B, at p. 680; 136 E. R., 
H. L. 

31 Edk v. East India Co. (1761), 2 Burr. 1216; 97 E. R. See now s. 8. 

33 Suae v. Pompe (I860), 80 L. T. C. P. 75. 

33 Emanuel v, Robarts (1868), 9 B. & 8. 121. Qu. since the Stamp Act, 1870, if 
cheque be not presented before its nominal date; and see s. 18 (2). 

** Goodwin v. Robarts (1876), L. R. 10 Ex. 887, thereby to some extent overruling 
Crouch v. Cridit Fonder (1878), L. R. 8 Q. B. at p. 886. See at p. 854, where 
the practice of a particular trade is distinguished horn a general custom. But 
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A particular or local usage must be proved de novo each time, until 
it becomes so notorious that the Courts will take judicial notice of 
it. It is difficult to say when this notoriety is acquired . 33 When 
both authority and custom are silent, foreign law is usually resorted 
to as a guide. After referring to the cosmopolitan character of the 
law merchant in reference to bills, Lord Blackburn says : “ There 
are in some cases differences and peculiarities which by the municipal 
law of each country are grafted on it, but the general rules of the 
law merchant are the same in all countries. . . . We continually, in 
the English Courts, upon the question what is the general law, cite 
Pothier, and we cite Scotch cases when they happen to be in point ; 
and so in a Scotch case you would cite English decisions, and cite 
Pothier or any foreign jurist, provided they bore upon the point ”, S6 

Ambiguous instruments. — When the terms of a bill are ambiguous, 
the construction most favourable to the full validity of the instru- 
ment must be followed . 37 Thus : — 

1. An occeptance will, it possible, be construed as absolute, not qualified, and a 
mere memorandum, inconsistent with such conBliuction, is to be rejected as being 
no part of the acceptance. 38 

3. The address to the drawee will be read in With the acceptance, «t res magis 
valeat. 39 

3. Note in the form " X promise not to pay ”. The word “ not " will be rejected. 40 

Savings. 

(3) Nothing in this Act or in any repeal effected thereby 
shall affect — 


cf. Brett, M.B., in Seendson v. Wallace (1884), 13 Q. B, D. 69, at p. 73: "It 
was urged that ... the proposition . . . ought now to be adopted in order to bring 
the principle of English law on the subject in consonance with the laws of all 
other countries. But to this I cannot agree. It is useless to inquire into whether 
the law is, as stated, tha same in ail European countries. For if it is, yet no 
English Court has any mission to adapt the law of England to the laws of other 
countries; it has autnority only to declare what the law of England is ", See 
also Bigham, J., in Edehtein y. Sohuler, [1909] 2 K. B at p. 164 — " m these 
days usage is established much more quickly than it was in days gone by; more 
depends upon the number of transactions which help to create it than on the 
time over which the transactions are spread; and it is probably no exaggexation 
to say that nowadays there are more business transactions in an hour than there 
were in a week a century ago 

33 Cf. Ez p. Turqwand (1886), 14 Q, B. D. 636, at p. 646 , 0. A. 

48 M'Lean v, Clydesdale Bank (1883), 9 App, Cas. at p. 105, Cf. Scaramanga v. 
Stamp (1880), 6 C. P. D. at p. 808, aB to American decisions. But see p. 237, n. 84. 

37 Mare v. Charles (1866), 5 E. & B. at p, 981; 119 E. R., Lord Campbell. 

33 ffanshawe r. Peet (1857), 26 L. I. Ex. 814; and cf. Stone v. Metcalfe (1815), 
4 Camp. 217; 173 'E. R.; Pitch y. Jones (1866), 6 E. & B. at p. 246; 119 E, R.; 
Decroife v. Meyer .(1890), 26 Q. B. D, 848, C. A. 

*» Mare v. Charles (1856), 6 E. & B. 978; 119 E. R. 

*a Mussel ~r, Langstaffe, sited Barley on Bills, 6; And Simpson r. Vaughan (1789), 
*2 Atkjms 80} 26 B. R. 
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(a) The provisions of the Stamp Act, 1870 , or Acts 

amending it, or any law or enactment for the time 
being in force relating to the revenue : 

See the material provisions of the Stamp Act, 1891 (which repeals 
the Act of 1870), as amended to date, set out p. 845. 

(b) The provisions of the Companies Act, 1862 , or Acts 

amending it, or any Act relating to joint stock 
banks or companies : 

See ss. 80 and 98 of the Companies Act, 1929, set out p. 859. 

Bank of England or Ireland. 

(c) The provisions of any Act relating to or confirming 

the privileges of the Bank of England or the Bank 
of Ireland respectively : 

See the forty-eight statutes regulating the Bank of England classified 
and briefly analysed in the Official Index of the Statutes in Force. As 
to the privileges of that Bank in relation to the issue of bank notes in 
England, see p. 11, and note the position of the Bank and its notes 
under the Gold Standard Act, 1925 (15 & 16 Geo. 6, c. 29), which 
establishes a gold standard, but does not restore the gold currency 
in the United Kingdom. 41 

See the twenty-five statutes regulating the Bank of Ireland classified 
in the Official Index of the Statutes in Force. The head office of the 
Bank is in the Irish Free State, and the Bank is presumably subject to 
its jurisdiction, but it has a branch in Northern Ireland, and that 
branch is the official bank of the British Government for all Imperial 
purposes ; see s. 0 (1) (d) of the Irish Free State (Consequential Provi- 
sions) Act, 1922 (18 Geo. 5, sess. 2, c. 2), and Order in Council of 
February 12, 1928. But, so far as finance is controlled by the 
Government of Northern Ireland, the account of that Government has 
been removed from the Bank of Ireland, and has been transferred to 
the Belfast Banking Co. as the Exchequer bank of Northern Ireland; 
see the Northern Ireland Exchequer and Audit Act, 1921 (12 & 18 
Geo. 6, e, 2), and Stat, Rules and Orders, 1922 (No. 80), p. 705, and 
warrant issued thereunder. 

The ten large banks in Scotland and some banks in Ireland have the 
right to issue bank notes, and for an amount less than £5. See on this 

41 Sub-s. (2) of s. 1 of tbs Act of 1926 is of no effect unless and until Bis Majesty 

by Proclamation otherwise directs; Gold Standard (Amendment) Act, 1981 (21 & 

22 Geo. 6 , o. 46). 

CtBtS* 


19 
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point and generally, Palgrave’s Dictionary of Political Economy, tit. 
“ Banks ”, and Conant’s Banks of Issue. 

Dividend warrants. 

(d) The validity of any usage relating to dividend 
warrants, or the indorsement thereof. 

This provision -was introduced in committee. Formerly, if a 
dividend warrant were payable to the order of two or more persons, 
the practice was to pay it on the indorsement of any one of them. 
As to ordinary bills and notes, see s. 82 (3). See further for dividend 
warrants, p. 820. 

Savings of summary diligence in Scotland. 

98. Nothing in this Act or in any repeal effected 
thereby shall extend or restrict, or in any way alter or affect, 
the law and practice in Scotland in regard to summary 
diligence. 

Summary diligence in Scotland is founded on a protest for non- 
acceptance or non-payment which must be registered within six 
months . 43 It is only competent where the instrument is regular on 
the face of it. For details of the practice see Hamilton’s Bills of 
Exchange Act, pp. 200 et seq. 

A summary procedure to enforce bills, notes and cheques was 
provided for England by the Summary Procedure on Bills of 
Exchange Act, 1855 (18 & 19 Viet. c. 07), commonly known as 
Keating’s Act. This enactment has been superseded as regards the 
High Court by Order XIV, and as regards County Courts by the 
County Courts Act, 1919 (9 & 10 Geo. 5, c. 78), s. 27 and Sched., 
but it is still in force with modifications in some inferior Courts. 

Oonstruotion with other Aots, etc. 

99. Where any act or document refers to any enactment 
repealed by this Act, the Act or document shall be con- 
strued, and shall operate, as if it referred to the corre- 
sponding provisions of this Act. 

Parole evidence allowed In oertaln judicial proceedings in Sootland. 

100. In any judicial proceeding in Scotland, any fact 
relating to a biff of exchange, hank cheque, or promissory 

« M Neill v, Innts (1917), 54 So. L. B, 518; of; Inglis v. Bothfield, [1920] 
B. O. 680 (note given to moneylender). By a. IS (h) of the Moneylenders 
Act, 1997, this remedy Is made mcoinpeteot to a moneylender; see Murray v. 
if Strife, £928] S. 0. 647. 
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note, which is relevant to any question of liability thereon, 
may be proved by parole evidence : Provided that this 
enactment shall not in any way affect the existing law and 
practice whereby the party who is, according to the tenor 
of any bill of exchange, bank cheque, or promissory note, 
debtor to the holder in the amount thereof, may be required, 
as a condition of obtaining a sist of diligence, or suspension 
of a charge, or threatened charge, to make such consigna- 
tion, or to find such caution, as the Court or judge before 
whom the cause is depending may require. 

This section shall not apply to any case where the bill 
of exchange, bank cheque, or promissory note has under- 
gone the sesennial prescription. 

This section was added in committee. Its object was to remove 
certain technicalities from the Scots law of evidence which had 
frequently been adversely commented upon by the Courts. In many 
cases relevant facts could only be proved by writ or oath. See 
Hamilton, p. 217, and BeZl’s Principles (9th ed.), § 388 b. A some- 
what wide construction has been put upon the section in the direction 
of allowing parole evidence to vary the contracts of the parries to 
bills or notes. 43 

The sesennial prescription, which is the prescription applicable to 
bills and notes, runs from the time when payment is demandable. 44 
After that rime the holder can only establish his claim by the writ or 
oath of the debtor, unless the statute has been interrupted by judicial 
demand or executed diligence. 45 

Dryborough r, Bog (1908), 5 F, 665 ; Viani J Co. v. Gunn & Co. (1904), 6 S’. 989; 

Manchester Bankmg Co. v. Ferguson <t Co. (1906), 7 F. 865. 

** Bell’s Rina., 9th ed., § 849; 12 Geo. 8, o. 72, sa. 87 , 89. 

** Bell's Prino., 9tb ed , 5§ 698, 699; see, e.g., MacBam ▼. MacBatn, [1930] S. C. 

(H. L.) 78. 
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SCHEDULES 


section 94. First Schedule 

Form of Protest which may be used when the Services 
of a Notary cannot be obtained. 

Know all men that I, A. B. [householder], of 
in the county of , in the United Kingdom, at 

the request of C. D., there being no notary public available, 
did on the day of , 18 , at , 

demand payment [or acceptance] of the bill of exchange 
hereunder written, from E. F., to which demand he made 
answer [state answer, if any] wherefore I now, in the 
presence of G. H. and J. K,, do protest the said bill of 
exchange. 

(Signed) A. B. 

^ Witnesses. 

J • A.* 

N.B. — The bill itself should be annexed, or a copy of 
the bill and all that is written thereon should be under- 
written. 


See s. 94 as to this form. 
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Second Schedule 

Enactments Repealed 


Session and Chapter. 


Title o{ Act and extent of Repeal. 


9 Will. 3, c. 17 ... . 
3 & 4 Anne, c. 8 . . • • 

17 Geo. 3, c. 30 .... 

39 & 40 Geo. 3, c. 42 
4B Geo. 3, c. 88 . , . . 

1 & 2 Geo. 4, c. 78 - 
7 & 8 Geo. 4, c. 15 . 


9 Geo. 4, c. 24 


2 & 3 Will. 4, c. 98 

6 & 7 Will. 4, c. 68 


An Act for the better payment of Inland Bills 
of Exchange. 

An Aot for giving like remedy upon Promissory 
Notes as is now used upon Bills of Exchange, 
and for the better payment of Inland Bills 
of Exchange. 

An Act for further restraining the negotiation 
of Promissory Notes and Inland Bills of 
Exchange under a limited sum within that 
part of Great Britain called England. 

An Aot for the better observance of Good 
Friday in certain cases therein mentioned. 

An Aot to restrain the Negotiation of Promis- 
sory Notes and Inland Bills of Exchange 
under a limited sum in England, 

An Act to regnlate Acceptances of Bills of 
Exchange. 

An Act for declaring the law in relation to 
Bills of Exchange and Promissory Notes 
becoming payable on Good Friday or Christ- 
mas Day. 

An Act to repeal certain Acts, and to consoli- 
date and amend the laws relating to Bills of 
Exchange and Promissory Notes in Ireland, 
in part; that is to say, 

Sections two, four, seven, eight, nine, 
ten, eleven. 

An Act for regulating the protesting for non- 
payment of Bills of Exchange drawn payable 
at a place not being the place of the residence 
of the drawee or drawees of the same. 

An Act for declaring the law as to the day on 
which it is requisite to present for payment 
to Acceptor, or Acceptors supra protest for 
honour, or to the Referee or Referees in oftse 
of need, Bills of Exchange which have been 
dishonoured. 
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Second Schedule — continued 


Session end Chapter. 


Title ot Act and extent of Repeal. 


8 & 9 Viot. o. 37 . 

in part. 


19 & 20 Viet. c. 97 
in part, 

23 & 24 Viet. c. Ill 
in part. 


34 & 36 Viet. c. 74 


39 & 40 Viet. c. 81 
41 & 42 Viet. c. 13 


An Act to regulate the issue of bank notes in 
Ireland, and to regulate the repayment of 
certain sums advanced by the Governor and 
Company of the Bank of Ireland for the 
public service, 
in part; that is to say, 

Section twenty-four. 

The Mercantile Law Amendment Act, 1856, 
in part; that is to say, 

Sections six and seven. 

An Act for granting to Her Majesty certain 
duties of stamps, and to amend the law 
relating to the Stamp Duties, 
in part; that is to say, 

Section nineteen. 

An Act to abolish days of grace in the case of 
Bills of Exchange and Promissory Notes pay- 
able at sight or on presentation. 

The Crossed Cheques Act, 1876, 

The Bills of Exchange Act, 1878. 


Enactment Repealed as to Scotland 

The Mercantile Law (Scotland) Amendment 
Act, 1856, 

in part ; that is to say, 

Sections ten, eleven, twelve, thirteen, 
fourteen, fifteen, and sixteen. 


19 & 20 Viet. c. 60 
in part. 
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Statute of Limitations 

The periods of limitation for different classes of action are now 
prescribed by the Limitation Act, 1089 (2 & 8 Geo. 6, c. 21). The 
period for actions founded on simple contract or tort is six years from 
the date on which the cause of action accrued (s. 2 (1) (a)). No 
period applies in respect of any fraud or fraudulent breach of trust 
to which a trustee was party or privy (s. 10 (1) ; s. 26). And an action 
against any person for any act done in pursuance or execution 
or intended execution of any Act of Parliament or of any public duty 
or authority must be commenced within one year of the accrual of 
the cause of action (s. 21 (1) ). S. 22 deals with disability. Any 
acknowledgment in writing or part payment creates a fresh accrual of 
action (ss. 28, 24, and 25). 

Further, by s. 18 (1) of the Moneylenders Act, 1927 (17 & 18 Geo. 
5, c. 21), no proceedings shall lie for the recovery by a moneylender 
of any money lent by him or for the enforcement of any agreement 
made or security taken in respect of any loan made by him unless 
the proceedings are commenced before the expiration of twelve 
months from the date on which the cause of action accrued. But a 
new period begins to run if within the period the debtor acknow- 
ledges in writing the account due and gives a written undertaking to 
the moneylender to pay that amount, and time does not run whilst 
the person entitled to sue is non compos mentis or where the debtor is 
beyond the seas ; in the case of payments becoming due from time to 
time, the period only runs when a cause of action has arisen in regard 
to the last payment. 

Limitation, how computed against the several parties.— Buie 1. 
Subject to the case provided for by s. 48 (1) of the Bills of Exchange 
Act and to rule 5, no action on a bill can be maintained against any 
party thereto after the expiration of six years from the time when a 
cause of action first accrued to the then holder against such party. 1 

ItiliUSTRATIOH 

C is the holder of a dishonoured bill. Three years after the dishonour he indorses 
the bill to X>. X> must sue the acceptor within the next three years, though he 
(presumably) has six years within which he may sue 0. 

i 2 & 8 Geo. 6, o. 21, s. 2 s 1 Vhitehepd v. Walker (1842), 9 M. & W, 506s 162 E- B- ! 

Woodruff v. Moon (I860), 8 Barh. 171, New York. 
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Kate. — S. 48 (1) saves the rights of a holder in due course who takes a bill dis- 
honoured by non-acceptance without notice of that faet. 

By the Limitation Act, 1628 (21 Jao. 1, o, 16, a. 8), all actions of account and 
upon the case and all actions of debt grounded upon any lending or contract without 
specialty had to be commenced, and sued within six years next after the cause of 
such actions and not after. Under this enactment, it was held that any acknow- 
ledgment of the debt after it was due was equivalent to a fresh promise to pay it, 
defeating tho statute, and causing it to run only from the date of the acknow- 
ledgment.* This doctrine was considerably narrowed by subsequent legislation. See 
note to Buie 6, p, 298. 

It is to he noted that the 3 & 4 Anne, c. 8, which put promissory notes on the 
same footing as bills of exchange, has been repealed. 3 S. 4 of that Act applied the 
provisions of 21 Jac. 1, c. 16, to promissory notes, but the whole Act was repealed as 
unnecessary when a legislative definition was given of promissory notes (as is done 
by section 83), which clearly brought them within the general words of the statute 
of James. 

The repeal of the statute of Anne may, however, have an important bearing on 
notes made under the seal of a corporation as provided for by b. 91 (2). Such notes 
might be held to come under 2 & 3 Geo. 6, o. 21, s, 2 (S), which enacts that all 
aotions of covenant or debt upon a specially shall be commenced and sued within 
twelve years after the cause of such aotions. 

There is sometimes a difficulty in proving the fact which sets the statute running. 
For instance, if a note be payable three months after demand, the statute cannot 
begin to run till three mouths after demand be made. If the maker be dead it may 
be impossible to prove the demand on him. In snoh caBes, after tho lapse of a 
considerable time, a presumption of payment seems to arise independent of the 
statute. 1 

In calculating the six-year period of limitation it must be noted that, when a debt 
is payable on a day certain, the debtor haB the whole of the day in which to pay, 
and that no cause of action arises until that day has expired.® 

Acceptor or maker. — Buie 2, As regards the acceptor, time begins to 
run Irom the maturity of the bill, unless — • 

(1) Presentment for payment is necessary in order to charge the 

acceptor, in which case time (probably) runs from the date 
of such presentment * j or 

(2) The bill is accepted after its maturity; in which case time 

(probably) runs from the date of acceptance/ 

Illustbations 

1. Bill payabla in futu.ro, e.g., three months after date or sight. Time runs in 
favour of the acceptor from the maturity of the bill, and not from the day the 
acceptance is given. 6 

2, Note payable three months after date. The last day of grace is September 22, 
1906. If the note is unpaid, the oause of action arises on September 28, and the six- 


* Re River Steamer Co. (1871), L. B. 6 Oh. App. 822, at p. 828. 

3 In, Ruffhead's edition of statutes the Act appeared as 8 & 4 Anne, e. 9, and the 
sections were numbered differently. 

1 Be Rutherford (1880), 14 Oh. B, 687, at p. 691, 0. A„ where twenty years had 

s Kennedy v. Thomas, [1894] 2 Q, B. 759, C. A.; Getmini v. Moriggia, [1918] 
2 3. Bi 849. 

* Of. s. 62. 

» Ct. 8. 10 (2), 

* Holmes y. Ketrison (1810), 2 Taunt. 328; 127 3. B.j ef. Fryer v, Rowe (1852), 
12 C. B. 487 ? 188 3, B. See s. 14 (computation of time of payment). 



STATUTE OF LIMITATIONS 


297 


year period of limitation expires on September 22, 1012. If that day is a Sunday, 
and the writ is issued on Monday, it is too late. 3 

3. B in 1840 gives a blank acceptance to C. In 1850 it is filled up as a bill 
payable three months after date, and negotiated to a bona fide holder. Time runs 
in favour of B from the matunty of the bill. 10 

4. Note payable on demand (with or without interest), and issued on the day it 
bears dale. Time runs in favour of the maker from the date of the note, and not 
from the date of demand, n 

5. Note payable on demand, dated January 1, is not issued till July 1. Time runs 
m favour of the maker from July 1, the day of issue. 12 

6. Note payable three months after demand. Time runs in favouT of the maker 
from the time when the bill is payable. 13 

Drawer or indorser, — Rule 8, As regards the drawer or an indorser, 
time (generally) begins to run from the date when notice of dishonour 
is received. 14 

Illustbatioks 

1. Bill payable ninety days after sight is dishonoured by non-acceptance. As 
regards the drawer time runs against the holder from the dishonour by non* 
acceptance and notice thereof. If the bill is presented for payment and again 
dishonoured, no fresh cause of action arises. 13 

2. A bill drawn on B. 0 indorses it for A‘s accommodation. The bill is 
dishonoured, and five years after the dishonour C, as indorser, ia obliged to pay the 
holder. Two years later (».«., seven years after tho dishonour) C sues A on the bill. 
The action is barred. Aliter if 0 sued A on the implied contract of indemnity. 18 

8. 0 is the indorser of a bill or note payable on demand. Time in ordinary cases 
does not begin to run in favour of C until demand has been made and notice given. 17 
See s. 47. 

In England it has been held that the holder's right of action against the drawer 
or an indoreer is complete when notice of dishonour is received 18 ; when then does 
the cause of action arise when the notice is delayed or loBt in the post? Perhaps 
from the time when it ought to have been received. In America the balanoe of 
authority favours the view that the oause of action is complete when notice of dis- 
honour is sent. 18 In cases where notice of dishonour is unnecessary probably the 
pause of action arises on dishonour. 

A difficulty arises in the case of a bill payable on demand whon presentment for 
payment is excused, and presentment is not made in fact. On principle, it would 
seem that time should run in favour of the drawer or indorser from the date when 
the holder was entitled to treat the bill as dishonoured (see s. 48, (2) and s, 47), 
but the cases are conflicting. 23 

8 Gelmini v. Mariggia, [1918] 2 K. B. 649. 

18 Montague v. Perkins (1868), 22 L. J. C. P. 187; of. s. 20. 

11 Norton v. Ellam (1887), 2 M. & W, 481; 160 E, R, ; of. Jackson v. Ogg (1869), 
Johns, at p. 400; 70 E. R. ; Wheeler v. Corner (1872), 47 New York R. 619; 
cf. Bradford Old Bank v. Sutcliffe (1918), 24 Com. Cas. at p. 37, C. A.; [1918] 
2 K, B. 882, distinguishing collateral from direct promises. 

13 Sdoage v. Aldren (1817),, 2 Stark. 282; 171 E. R. ; of. Richards v. Richards (1881), 
2 B, A Ad. 447; 109 E. R.; Watkins V. Figg (1888), 11 W. R. 268. 

18 Thorp v. Coomle (1826), 8 D. fe R, 347; of. Way v. Bassett (1846), 5 Hare 65; 
68 E. B.; Brown v. Rutherford (1880), 14 Ch. D. 687, C. A. 

14 Of. Gastriaue v. Bemdbo (1844), 6 Q. B. 498; and s. 48. 

13 Whitehead v. Walker (1842), 9 M. & W. 606; 162 E. R. 

18 Webster v. Kirk (1852), 17 Q. B. 944; 117 E. B.; of. Woodruff v. Moore (I860), 
8 Barb. 171, New York. 

17 Of. Re Brown's Estate, [1898] 2 Ch, at pp. 804, 806. 

18 Gastriaue v. Bemabo (1844), 6 Q. B. 498 ; 316 E. R. 

13 Daniel, § 1212; Shed y, Brett (1828), 18 Maesaohus. R. 401. 

38 Cf. Re Bethdll (1887), 84 Qh. D, 661, Stirling, J.; but see contra Re Bouse 
(1886), 83 Oh.'B. 612. 
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Collateral obligations. — Rule 4. When an action is brought against a 
party to a bill, to enforce an obligation collateral to the bill, though 
arising out of the bill transaction, the nature of the particular trans- 
action determines the period from ■which time begins to run. 

Illustrations 

1. B accepts a bill to accommodate the drawer. It is dishonoured, and two years 
afterwards B is compelled to pay the holder B sues the drawer on the implied 
agreement to indemnify. Time runs from the dato B was compelled to pay, and 
not from the maturity of the bill. 2 1 

2. B authorises A, an agent abroad, to draw upon him foi the price of the goods to 
be shipped to B. B dishonours a diait so drawn, and A is compelled to take it up. 
A can sue B on an implied contract to indemnify. Time luns from the date when A 
was compelled to pay, 22 

3. A, intending to lend C £50, diaws a cheque in C's favour for that sum A suee 
C to recover the loan. Time runs from the date when the cheque was cashed. 23 

See note, p. 195, distinguishing a right of action on a bill fiom a right of action 
whiob a paity to a bill may have aiming out of the bill transaction but independent 
of the instrument. 

Foreign laws and conflict of laws .— In France the peiiod of limitation is five yeais, 
and the time, it seems, begins to ran against acceptor, drawer, and mdoiscrs from 
the day of protest. 34 By German Exchange Law, Art. 77, the limitation bb regards 
the acceptor is three years, staitmg from the maturity of the bill; but os legards 
the drawer or indorsers, it is three months, starting from the day of protest if the 
drawer or indorser live and the bill be payable in Europe. Where lawB conflict as 
to time of limitation, and the limitation, as in England, merely bars the remedy, 
the lex fori governs. 25 Aliter probably when lapse of time operates as a discharge. 

Statute, how defeated . — Rule 5. Any circumstance which postpones 
or defeats the operation of the Limitation Act in the case of an 
ordinary contract acts in like manner in the case of a bill. 

By 9 Geo. 4, c. 14, no indorsement or memorandum of any payment 
■written or made upon a bill by or on behalf of the party to whom such 
payment was made was sufficient proof of such payment so as to take 
the case out of the statute.” 


Illustrations 

1. The holder of an accepted bill dies intestate before its maturity. The statute 
does not begin to run until an administrator is appointed. 27 

2, The holder of a bill at the time of its dishonour is a minor or a lunatic. The 
statute docs not begin to run against such holder until the disability oeases. 28 

*r Reynolds V. Doyle (1840), 1M, 4 Gr. 768; 188 B. B,; Angrove v. Tippett (1866), 
U L. T, 708; but cf. Coppin- v. Gray (1848), 11 L. J. Oh. 106, as to a premature 
payment; see Danes v. Humphreys (1840), 6 M. & W. 168; l6l E. B. (contribu- 
lion among oo-maket®). 

23 Huntley v, Sanderson (1888) , 1 Cr. & M. 467 ; 149 E. B. 

** Garden v. Bruce (1868), L, R. 8 G, E. 800. 

24 Blench Cade, Art, 189; Houguier, § 1606, 

25 Don v. Lippmann (1887), 6 01, & F, 1; 7 E. R., H. L. 

24 S. 8 (this was before the Evidence Act, 1861, bv which the parties to an action 
are enabled to give evidence). Repealed by 2 * ** 5 Geo, 6, e, sL, Sbhed, 

*7 Murray r. East India Co. (1821), 6 B. A Aid. 204; 106 B, B. ; see conversely 
Maxwell v. TuhiU (1878), 1 Bv L. R. Ob. 980 (death of acceptor intestate), 
i *1 2 4 8 Geo. 6, c. SL, s, 22; SearpelUni v, Ate heson (1846), 7 Q. B. 864; 116 R, B. 
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5. Note payable on demand, no mention of interest being made in it. Pioof that 
interest has been paid takes the note out of the statute. 39 

4. Note payable on demand with interest. Four years after its issue the holder 
sues the maker for interest and recovers. Three yeais later («.e., seven years after 
issue of note) the holder sues the maker on the note. The action is bailed. 30 Ahter 
if the payment of inteiest had been voluntary. 

6. Note payable thiee months after demand. Interest is paid on it, as appears 
from indorsement on the back of the note. This is evidence ol a demand, and the 
statute begins to run from the flist payment of interest. 31 

6. An acknowledgment in writing signed by the party sought to be charged defeats 
the operation of the statute e.g., the maker of a note twenty years after its maturity 
signs his name on the back, and adds the date. The holder can sue the maker 
within six years after this acknowledgment. 33 

7. A note is indorsed away by the payee for value. Hubsujuently the maker, not 
knowing oi the indorsement, makes a payment on account to the payee. This 
payment does not take the case out of the statute. 33 

8. A cheque is given m part payment of a debt, and iB duly honouied. The statute 
runs as to the balance of the debt from the time the cheque was given, and not from 
the time when it was paid, 34 

A debt may be taken out of the Limitation Act in two ways: (1) by a written 
acknowledgment ot the debt after it has become due, and (2) by a payment on account 
of principal or interest. 

Before Lord Tenterden's Aot (9 Geo. 4, o. 14) a bare verbal acknowledgment wae 
sufficient. By s. 1 of that Act, as it was amended by s. 18 of the Mercantile Law 
Amendment Act, 1856 (19 & 20 Vlct, e. 97), 33 the acknowledgment had to be in 
writing, and signed by the debtor or bis authorised agent, and bad to be m each 
terms as to indicate a promise to pay. “ To take the case out of the statute ", says 
Hellish, L.J., “ either there must bs an acknowledgment of the debt horn which a 
promise to pay iB to be implied; or, secondly, there must he an unconditional promise 
to pay the debt; or, thirdly, there must be a conditional promise to pay the debt, 
ana evidence that the condition has been performed." 33 A written piomise to pay 
any balance which may bo found to be due when an account is taken is a sufficient 
promise to take the case out of the statute. 37 

Lord Tenterden’e Act, which required the acknowledgment to be m writing, 
expressly provided that nothing therein contained should “ alter oi take away or 
lessen the efEect of any payment of any principal or interest made by any person 
whatsoever " (9 Geo. 4, c. 14, s. 1). "The principle”, says Blackburn, J., "laid 
down aB to an acknowledgment, has been applied in all oases upon pari payment, 
namely, that it must be such that a promise [to pay] may he inferied in fact, not 
merely implied in law." 38 

By 9 Geo. 4, o. 14, s. 1, as amended by 19 & 20 Viet. c. 97, s. 14, 39 an acknow- 
ledgment or part payment by one co-debtor or co-contractor did not prevent the 


39 Bamfield v. Tapper (1861) , 7 Exch. 27 ; 1S5 E. R. 

33 Morgan v. Howlands (1872), L. E. 7 Q. B, 498; see also Hording v. Edgeam.be 
(1869), 28 L, J. Ex. 818 (payment by agent). 

ji Brown v. Rutherford (1880), 14 Oh. D. 687, C. A. 

33 Bourdm v. Greenwood (1871), L. R. 18 Eq. 281, See as to acknowledgments, 
Re River Steamer Go. (1871), L, E, 6 Ch. at p. 828, Mellish, L.J.; Chasemore 
v. Turner (1876), L. B. 10 Q. B. 600, Ex. Ch.; Parson v. Nesbitt (1916), 
60 S. J. 89. t 

33 Stamford Banking Ca. v. Smith, [18953 1 Q. B. 765, C. A. 

34 Marreoo v. Richardson, [1908] 2 S. B. 684, C. A. . 

83 Both provisions are now repealed by 2 & 8 Geo, 6, o. 21. 

39 Be River Steamer So. ( Mitehell’s Claim) (1871), L, E. 6 Oh. App. 822, at p. 828; 
of. the test proposed by Bowen, L.J., m Green v. Humphreys (1884), 
26 Ch, D. 474, at p. 479, C. A. 

87 Langrish v. Watts (1900), 72 L. 7. E. B. 486, C. A. , . 

38 Morgan, v. Rowlands (1872), L. R. 7 Q. B. 493, at p. 498; cf. Davies v. Edwards 
CL851), 7 Exch. 22, at p. 25; 166 E. R., per Park®, B. 

» Both provisions are now repealed by 2 & 8 Geo. fl, o. 81. 
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statute from running in favour of the other or others, 40 and by section 10 of the 
latter Aot, the absence of the plaintiff beyond the seas, or his imprisonment, did not 
prevent the statute from beginning to run, 41 
Where the statute begins to inn, no supervening disability stops it, It is clear 
then that if a dishonoured bill be indorsed to an infant the time still iuns on. 10 
On the other hand, if tho holder of a bill at the time of dishonour be an infant, and 
he subsequently indorse it while still an infant to an adult, it is conceived that the 
statute runs from the indorsement in favour of the paitics liable on the bill. It 
seemB that an acknowledgment to the holder enures for the benefit of a subsequent 
holder 4 ®; but an acknowledgment to a previous indorser, who at the time does not 
hold the bill, is ineffectual. 44 


40 Cf. Bradford Old Bank v. Sutcliffe (1918), 24 Com. Cas. at p. 86, C. A. By 
s. 25 (6) of 2 & 8 Geo. 6, o. 21—" A payment in respect of any debt or other 
liquidated pecuniary claim shall bind all persons liable in, respect thereof." This 
is subject to the immediate proviso that if the payment is in respect of a debt 
already statute barred the payment shall only bind the payer and his successors in 
title. S. 26 (5) provides that an acknowledgment of a debt binds the acknowledgor 
end his successors but no other persons. 

41 Now repealed by 2 & 3 Goo. 8, c, 21, which makes no provision for such oases. 

40 Rhodes v. Smethurst (1840), 6 M. & W. 351; 151 E. B., Ex. Oh. 

Byles, 19th ed., p. 802; cf. Grippe v. Davis (1848), 12 M. & W. 159; 152 E. B. 

44 Stamford Banking Co. v. Smith , [1892] 1 Q. B. 765, 
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Rights of Drawer 

Dc&wer’s lian as unpaid vendor . — Rule 1. Apart from special 
contract, — 

(1) Where goods are sold, to be paid for by buyer’s acceptance of 
seller’s draft, and the acceptor fails or dishonours the bill, the lien of 
the drawer as unpaid vendor thereupon revives, if he has not parted 
with the possession of the goods ; if he has, he can stop them in 
transitu ; and it is immaterial that the drawer has negotiated the bill. 1 

(2) Where an agent buys goods for his principal, and draws on the 
principal for the price, his rights, in this respect, are the same as those 
of an ordinary vendor. 2 

It is essential to distinguish between the sale of goods to the acceptor, where the 
property in them vests absolutely in him, subject only to the vendor’s lien until they 
reach Ms possession, and the case of goods which are sent to the acceptor as cover 
for the bill, where theic is a hind of mixed property in the goods, both drawer and 
acceptor having a defeasible interest therein.® The rights and duties of a commis- 
sion meiohant who bnys for a foreign prinoipal are explained by Lord Blackburn 
in Ireland, v. Livingston.* 

Rule 2. Where the drawer of a bill remits goods or securities to the 
drawee as cover for the bill, and in consequence of the drawee’s failure 
is obliged to take up the bill, he is entitled to the return of any such 
goods or securities as the drawee may hold unrealised at the time of 
his failure." 


Bights of Drawer or Acceptor 

Right lien Of acceptor, — Rule 8. Where the drawer of a bill of 
exchange femits goods or securities to the drawee as cover for it, and 
the drawee accepts, he thereby acquires a lien upon or right to the 


Gunn v. Bolokow, Vaughan i Co. (18TB), L. R. 10 Cb. 491; cf. Bid p. Ohalmers 
(1878), L. R. 8 Oh. at p. 292; Be p. Lambton (1876), b. R. 10 Ch. at p. 416; 
Jto Rankin, [1927] N. I. 162 (hire-purchase agreement) ; Sale of Goods Act, 1898 
(66 & 67 Viet, o. 71), s. 88. 

Ex p. Banner (1876), 2 Oh. D. at p. 287, 0. A.; of. Ex p. Gomes (1876), L. R. 
10 Oh, at p. 646, 

Ibid, See, too, Ex p. Lambton (1876), L. R. 10 Oh. at p. 416. 

Ireland v. Livingston (1872), L. R. 6 H. L. at p. 408. As to sale of a bill, 
with bill of lading attached , to a bank Where the bill is not accepted, see The 
OHherie, [1920] A. O. 724, at p. 788, ^0. 

Cf. Re Broad, ex p. Neck (1884), IS Q. B. D. 740, C. A.; Etc p. Dever (No. 2) 
(1886), 14 Q. B, b. 611, at p, 824, per Cotton, b.7., O. A.; and see Buie 4. 
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goods or securities . 0 If the drawee do not accept he has no right to or 
lien upon the goods and securities . 7 

Illustrations 

1. A consigns goods to B, and diaws on him foi the price A sends the bill of 
lading and bill of exchange to his own agent, who foiwardB them to B, lequesting 
him to accept the bill If B do not accept the hill of exchange he cannot retain the 
bill of lading. 8 

3. A, the puncipal, sends goods to B, his agent, on the teims that B is to sell the 
goods, receiving a commission, and to accept A’s (hafts m proportion to the goods 
sent, and if the proceeds of the goods do not cover the acceptances in full, A is to 
remit the difference. B accepts foi £200 Befoie the bill matnies A, the drawer, 
fails. B has a lion on the goods to the extent of £200. 15 

8. A consigns goods to B foi sale, draws on him for the puce, and negotiates the 
bill of exchange with bill of lading attached. B accepts the bill, payable on delivery 
of bill of lading. B fails befoie the bill matures. This opeiates as a pledge of B's 
interest in the goods to the holdet, who becomes, as regards B, a seouied creditor 10 

4. An English accepting house undertakes for a commission to finance shipments 
from Chile to a firm in Goiroany A cargo is sold to the German firm, and the 
seller draws on the English house for the price, and sends the bill of lading to the 
English house, which accepts and pays the bill of exchange While the cargo is 
at sea war breaks out with Geimany, and the cargo is captuxed by an English 
cruiser. It is condemned as prize, because it is Geiman property. The English 
house has only the rights of a pledgee, and those rights are not lecognised by the 
Prize Court. 11 

5. Goods are consigned for sale from A m America to B in England. The consignor 
draws on B for the price, and discounts the bill with the bill of lading attached 
The pioperty m the goods pnma facte passes to B when he receives the bill of lading 
and accepts the bill of exchange. 13 

Iioid Cairns pointed out m Banner v. Johnston, 13 that wbeie a bill is only allowed 
to be drawn against shipments or against bills of lading, the stipulation is for the 
assurance and protection of the drawee, and not for the benefit of the holder. In 
Fiance, it seems, the pioperty in the goods would pass with the hill. See Nouguier, 
§ 716, and Belgian Code, Art. 26. 

The ordinary rights of the parties may, of coutbc, be varied by the terms of the 
ciedit nndor which the bill is drawn, and the real relations of the parlies. For 
example, when a documentary bill is accepted the acceptor may be the buyer of the 
goods, or the drawer’s agent for sale, or he may be accepting the bill to finance a 
third party who is the real buyer. 14 

* Em p. Brett (1871), L. E. 6 Ch. at p. 841; Em p. Oriental Bank Corporation (1874), 

80 Ti. T. 80S, C A ; Re Pony's Patent Fabnc Co. (1876), 1 Ch. D. 631; Lutscher 

v. Comptoir d'Escompte (1876), 1 Q. B. D. 709; of Em p. Banner (1870), 2 

Ch. D. at p, 287, C. A.; see, too, Steels v. Stuart (1866), Ij. E, 2 Eq. 84. 

r Shepherd v. Harrison (1871), L, E. 5 H L, 110) see, at p. 188, per Ld. Cairns, 
and the comment on this case in Em p. Banner (1878), 2 Ch. D. at p. 288, C. A ; 
see, too, Torrance v. Bonk of British America (1878), Xi. B, 6 P. 0. 246; and Sole 
of Goods Act, 1898 (66 & 67 Viet, o 71), s. 19 (8); Barton, Thompson <f Co. v. 
Vigors Brothers (1906), 19 Com. Cos. 176; distinguished Jordeson it Co. v. London 
Hardwood Co. (1906), 19 Com. Gas. at p. 172 (action by agent when principal 
ought to have Bued). 

8 Shepherd v. Harrison (1871), L. K, 6 H. L. 116. 

* Re Pa ay's Patent Fabric Co , (1876), 1 Ch. D. 681; Bee, passim, Ea p. Dickin 
(1878), 8 Ch. D. 877. 

M Em p. Brett (1871). L. E. 6 Ch. at p. 841. 

» The Odessa, [1916] A. C. 146, P. 0. The only remedy of the English house is 

an appeal to the bounty of the Crown. 

13 The Print Adalbert, [1917] A. 0. 686, P. 0. 

V Ct871), E, B. 6 H. Ij. at p, 174. 

»* As to measure ot damages when the third party does not recoup the acceptor, sea 
Re Ludvig Tilman (1918), SIA T. L. E, 828. 
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By s, 10 (3) of tlie Sale of Goods Act, 1898 (66 & 67 Yict. c. 71), " Where the 
seller of goods draws ou the buyer toi the price, and transmits the bill of exchange 
and bill of lading to the buyer together, to secure acceptance or payment of the bill 
of exchange, the buyer is bound to return the bill of lading if he does not honour 
the bill of exchange, and if he wrongiully retains the bill ot lading the property in 
the goods does not pass to him " ; and see s. 88 (1) of that Act (seller's hen). 

Effect of acceptor’s failure . — Rule 4. If the acceptor fails during the 
currency of the bill or dishonours it at maturity, his lien upon or right 
to the goods or securities is thereby determined, and he holds them 
at the disposition of the drawer. 18 

Illustrations 

1. A draws on B, and remits to B bills of other parties which he holds to provide 
B with funds. B accepts, fails before his acceptances mature, and compounds, paying 
the bill-holders 5s. in the pound. If B realises the bills sent him as cover, A 
is entitled to the balance of the proceeds of Buch billB as were in specie at the time 
ot tho failure, after deducting the actual amount paid by B on his acceptances. 11 * 

2. An agent buys goods for his principal, remits them to him, and draws on him 
for the price. The principal accepts the bill, but fails before it matures. The 
propeity in the goods does not revest in the drawer, for the goode are the principal’s 
absolutely, 17 

3. A bill for £400 is accepted to accommodate the drawer. The drawer forwards 
to the acceptor the bill of a thiid party for £400 to provide for thQ acceptance. The 
acceptor discounts the remitted bill, being entitled to do so by the course of dealing, 
and fails before his acceptance matures. The drawer is not entitled to the proceeds 
of the remitted bill. 18 

4. A, in America, consigns oheese to a factor in England, and draws on him a bill 
running: "Pay to tho order of C £1,000, and charge the same to account of cheese, 
per Britannic, as advised *’. The same day A writes to the factor, enolosing bills of 
lading for the cheese, and saying: *' Against tbeBe we value ou you in favour of C 
A, the drawer, fails, and the factor refuses to accept. C, the bill-holder, has no 
claim on the goods. 14 They belong to the drawer 'b trustee. 

The case of Brown V. Hough™ seems finally to dispose of the often discredited 
ca,se of Frith v. Forbes, 11 by trooting it as an erroneous finding on a question of 
fact. As Mellish, LJ., says in Robey v. Ollier 42 : "A mercantile man who is 
intended to have a lien on a cargo expects to have a bill of lading annexed (to the 
bill of exohange); if there is no bill of lading annexed, he only expects to get the 
security of the bill itself. In Frith v. Forbes the Court considered that, taxing all 
the letters together, there was an equitable assignment (in favour of the bill- 
holder) ". 


14 Toohe v. Hollmgworth (1793), S T. E. 216; 101 B. E.s approved Ex p. Banner 
(1876), 2 Oh. D. at p. 289, 0, A. ; Exp. Kelly & Go. (1879), u Oh. D. 306, C. A.; 
Re Gothenburg Commercial Co. (1881), 20 W, B. 868, C. A.; cf. Ex p. Smart 
(1872), L. E. 8 Oh. App. at p. 224. 

14 Ex p. Comets (1876), L. B. 10 Cb, 639. 

17 Em p. Banner (1876), 2 Ch, D, 278, C. A.; see at p. 289; see Banco de Lima v. 

Anglo-Peruoian Bank (1878), 8 Ch. D. 160. 

« Re Broad, ex p. Neck (1884), 18 Q. B. D. 740, C, A.; of. Ex p. Dever, re Suse 
(1884), 13 Q, 6, D. 766, O. A.; aliter, it seems, if the seourity were in specie at 
the time of failure. „ 

14 Brown, Shipley & Go. v. Rough (1886), 29 Oh. D. 848, O, A.i of. Phelps v. Ombet 
(1886), 29 Oh. D. 818, C, A. 

as Brown, Shipley dt Go. v. Rough (1888), 29 Oh. 33. 848, C. A. ,, 

ai (1882), 4 De G, F. A J. 409 ; 48 E. E. 
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Where remittances are made to covci bills, and the drowei by a collateral agree- 
ment has assigned his rights to a paitieular holdei, the aceeptoi holds the remittances 
for the benefit of that holder as equitable assignee. 28 


Bights of Holder 

Bill not an assignment of funds.— Buie 5. Although the drawee or 
acceptor of a bill is indebted to, or has in his hands funds of the 
drawer sufficient to meet it, the hill does not operate as an assignment 
of the debt or funds in favour of the holder.- 4 
Such an assignment can only be effected by agreement extraneous 
and collateral to the bill. 21 


ILLUSTRATIONS 

1, A, having a fund in B's hands, diaws on B a bill for the exact amount of the 
fund. This does not opeiate as an assignment of tlio fund to the payee 

2 The holdor of a bill puichases it on the faith of a verbal representation made 
by the drawei that funds sufficient to meet it have been remitted to the drawee, 
that it is drawn against those funds, and that it certainly will be paid. The drawei 
fails, and the draweo ictuses to accept the bill, though he has funds sufficient to 
meet it. The bill holdei is not entitled to those funds, and the drawee is justified in 
banding them ovei to the diawei’s trustees. 27 

This rule does not apply to Scotland. See s. 68 

Bill drawn against specific goods. — Buie 6. Subject to Rule 7 
(double insolvency), where a bill of exchange is on the face of it 
expressed to be drawn against specific goods or securities, the holder 
does not obtain thereby any charge upon the goods or securities if the 
bill be dishonoured. 28 

Such charge can only be created by agreement collateral to the bill, 
and in favour of the person with whom the agreement is made, 20 or 
(perhaps) by the terms of a conditional acceptance. 30 

Illustrations 

1 Under a oredit, No. 20, a consignor of cotton is entitled to draw on the 
consignee •* against cotton purchased according to instructions " The consignee 


»» Er p. Oarnok (1868), 2 Da G. & I. 208; 44 E. B. 

** See a. 68, and Skand v. On Buisson (1874), L. B. 18 Bq, 288 (bill) ; HopkmsOn v. 
Forster (1874), L. B. 19 Bq. 74 (cheque)! Sohroder v. Central Bank (1876), 
84 It. T. 786 (cheque). „ . 

** Thomson v. Simpson (1870), It. E. 6 Oh. 669; Oitteene’ Bank of Louisiana v 
New Orleans Bank (1878), It, B. 6 H. L. 862; see at pp 860 and 866. 

29 Shawl v. JJu Buiesan (1874), L B. 18 Bq. 283. 

27 Cittgerte' Bank of Louisiana v. New Orleans Bank (1873), Ii. B. 6 H. I», 862. 

29 Inman v, Clara (1868), Johns. B. at p. 778, 70 B. B.; Robey v. Other (1872), 
It. B. 7 Oh, 696, at p. 698. 

22 Ibid, j see Bap. Ifitberb (1867), IBs Q-, & J. 162; 44 E. B.; Bw p Carriole (1868), 
2 Do G. & J, 208; Ranken r. Alfaro (1877), 6 Oh, D. 786, 0, A., where the holder's 
charge has been upheld; and Latham v. Chartered Bank (1874), It. B. 17 Bq. 206, 
fur the construction of a letter of hypothecation. 

w Ew p. Brett (1871), D. R. 8 Oh, 841, 0. A. 
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accepts a diaft expressed to be drawn “ against credit, No 20 ", loceives the cotton, 
but fails before the bill matures, and dishonoius it. The holder has no charge on 
the cotton 13 

2 A consigns by ship Acacia a cargo to B, and diaws a bill on B running, “ Pay 
to my older £100, which place to account cargo pei Aoacia " B promises A to 
protect the draft An intimate has no chaise on the cargo if B refuBeB to accept the 
bill 33 

3 A in India sells and ships cotton to B m England, and draws for the puce a 
bill running, “Pay C oi ordei £1,000, and place the same to account cotton ship- 
ments as advised" B promises the drawei to protect the bill, accepts it, and 
gets tho bills of lading Before the bill matures, B fails, and A's English house 
takes it up. Tho English house has no chaige on the cotton 13 

4. Bills ale diawn under a credit against specific consignments By the termB 
of tho credit, which is shown to the holder, the billB are to be accompanied by billB 
of lading which are to bo sunenderod to the drawee on acceptance. If the acceptor 
fails, the bill holder has no claim on tho consignments or then piooeeds 34 

Bee, fuither, Illnstiation A to Rule 4 and the note at the end of that rule The 
holder of a documentary bill who in good faith presents it for acceptance or payment 
ib not responsible for the authenticity of the documents attached 33 


Double Insolvency of parties liable. — Jtvle 7. Where the estates of 
two insolvent aa parties both liable to the holders of bills of exchange 37 
are administered under the control of a Court of justice , 38 and one of 
those parties holds goods or securities of the other 39 as cover for the 
hills , 49 the holders are entitled to have the proceeds of those goods and 
securities applied in payment of the bill , 41 provided that the goods or 
securities remained unrealised at the time of the failure of the party 
holding them . 43 

If the proceeds of the goods and securities do not equal the amount 
of the bill, the holders are entitled to prove as creditors for the 
balance . 43 


33 Banner v. Johnston (1871), Xi. R. 5 H. L. 157. 

33 Robey v. Ollier (1872), L R. 7 Ch. 696. 

33 Ex p. Arbuthnot (1876), 3 Ch. D. 477, C. A. 

34 Ex p Dever, re Suse (1884), 18 Q. B. D. 766, C. A The appropriation is for 
benefit of drawee, not holder 

35 Guaranty Trust Go. of New York v. Hanna u <f Oo , [1918] 2 K. B 623, 0. A 
33 Riokie's Case (1807), L. R. 4 Eq. 226. 

or Vaughan v. Holliday (1874), 3j. R. 9 Oh. App. 661. 

33 Powles v. Hargreaves (1853), 23 L, J. Ch. 1. 

33 Ex p, Lambton (1876), L. R. 10 Ch, App. 406, see at pp. 416, 417 ; Ex p Banner 
(1876), 2 Ch. D. at p. 287, C. A,, and see Banner v. Johnston (1871), L. R. 
5 H. U at p 174. 

43 Loot £ Oo.'s Case (1869), Ii. R. 17 Eq. 449 5 Ex p. Alliance Bank (1869), It. R. 
4 Ch. App. 423. 

41 Ex p. Wanng (1816), 19 Yes. 346; Ex p. Parr (1818), Bnck. 191; City Bank v. 
Luakie (1870), h. R. 6 Ch. App. 778; Bank of Ireland v Perry (1871), h. R. 
7 Ex 14; Ex p Dewhurst (1878), L R. 8 Ch, App. 606. 

4* Ex p. Decor, re Suse (No. 2) (1885), 14 Q. B. D. 611, 0. A ; aliter, if realised. 

ughtfuHy or wrongfully; per Brett, M.R., at p. 622. 

43 Po teles v. Hargreaves (1853), 8 De G. M. & (?. 480; see at p. 452, and forpi of 
ordei at p 446 ; 48 E. R ; sJbo form of decree in City Bank v. Luokie (1870), 
Ii. R. 5 Ch. App. at p. 778; Ex p Joint Stock Discount Co. (1876), Ij* B, 10 
Ch. App. 198 (lednetioii of proof) Queer e, if Loder’e Case (1868), I», K, 6 Eq. 491, 

be right. 
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ILLUSTRATIONS 

!• The diawer and acceptor of a bill both become bankiupt, The acceptor holds 
short bills belonging to the drawer as cover for his acceptance. The holder is 
entitled to the proceeds of these bills when realised. 4 * 

3. The drawer of a hill becomes bankrupt The acceptor dies insolvent. Bv 
agreement with the acceptor the drawer holds certain goods as security for the 
amount of the bill. The holder is entitled to the proceeds of these goods. 45 

3. The drawer and acceptoi of a bill become bankrupt. The acceptor accepted 
under a guarantee from a bank that the drawer should provide funds to meet the 
bill and keep him out of cash advance. The holder is not entitled to the benefit of 
the guarantee. 40 

4. The drawer and acceptor of a bill beoome bankrupt. The acceptor holds 
securities which were doposited by the drawer as security for his current acoount, 
before the bill was drawn, and without leferenoe to it. The holder is not entitled 
to the benefit of those securities. 4 ' 

6. The drawer and acceptor of a bill, who are distinct firms in India and England 
respectively, but engaged in a joint adventure, become bankrupt. The bill is drawn 
specifically agaiuat a consignment of goods from the drawer to the acceptor. The 
holder is entitled to the proceeds of the consignment, subject to claims of the aggre- 
gate credilois of the two firms against the aggregate assets. 48 

8. The drawer and acceptor of a bill beoome bankrupt, the drawer having sold 
goods to the acceptor and drawn on him for the price according to agieement. The 
holder is not entitled to the proceeds of the goods. 48 

7. The drawer and acceptor of a series of bills becomo bankrupt. According to the 
terms of the credit under which the bills are drawn, securities arc remitted as cover 
for specific bills. The bill-holders are entitled to the benefit of the securities which 
remain unrealised in the hands of the acceptor at the time of his failure. The 
securities must he appropriated for the benefit of the holder of the bill they were 
remitted to cover, and not for the benefit of the holders of other bills drawn under 
the same credit. 58 

The rule above stated is generally known as the rule or doctrine of Ex p. Waring. 
It has been much misunderstood. The principle on which it is founded is the 
necessity of working out the equities between the two insolvent estates, each of 
which has a claim on the goods or securities forming the cover for the bill, which 
can only be satisfied by the application of the proceeds to meet the bill. It is not 
founded on, nor does it imply any property or interest in, the goods or securities on 
the part of the bill-holder. See per Lord Cranworth and Turner, L.J,, 51 per Lord 
Hatherley, 62 per Lord Cairns, 88 per James, L.J. 54 

The rule in Ex p. Waring is a rule positin' juris, pecnliar to English law. It 
embodies no universal principle of equity, and does not extend to Scotland, 55 See 
the rule criticised by Lord Selbome. 

Explanation 1. — Each of the insolvent parties must he liable to the 
bill-holder in respect of the bill transaction, but it is not necessary 
that both of them, should be liable as parties to the bill. 5 * 

44 Ex p. Waring (1816), 19 Yes. 846. 

45 Bowles v, Hargreaves (1853), 8 be G. M. & G. 480 ; 48 E. B, 

46 Ex p. Stephens (1868), L. B. 8 Oh. App. 768. 

42 Levi & Co.'s Case (1869), L. B. 7 Eq. 449. 

48 Ex p. Devohunt (1878) , L, B. 8 Ch, App. 966; of. Ex p. Manchester Bank (1879), 
13 Ch. B, at 779. 

49 E® p. Lambton (1876), L. B, 10 Oh. App. 405. 

Ss'Es p. Lever, re Suse {No. 3) (1886), 14 Q. B, B. 611, C. A, 
si Potties v. Hargreaves (1868), 8 Be G. M. & G. at 447 , 468 ; 44 E. B. 
s* City Bank j. Luekie (1870), L. E. 6 Ch. App. at 776. 
s* Banner v, Johnston (1871), L. E, S H. lr. at TT4. 

44 Vaughan w, Hallidau (1874), L. R. 9 Oh. App. at 867. 

65 Royal Bank of Scotland v. Commercial Bank (1882), 7 App, Oas. 866, H. L. 

58 Vaughan v. Holliday (1874), B. B. 9 Ch. App. at 668. 
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Illustrations 

1. A bill is drawn specifically against a consignment o£ goods. Drawer and drawee 
both become bankrupt, and the drawee refuses to accept. The holder is not entitled 
to the proceeds of the goods. 87 

2. A m Scotland employs 8 as his correspondent at Havannah, and B as his 
correspondent in London. A sends goods to S, and by arrangement between all 
parties, draws on. B for the price. B accepts. S sends remittances in bills to B 
to cover his acceptance. S and B become bankrupt. A is entitled to olaim that the 
proceeds of the remittances be used to liquidate B's acceptance. 88 

Explanation 2. — It is not necessary that the two insolvent estates 
should be administered in bankruptcy. It is sufficient that they are 
both administered for the benefit of creditors under the control of a 
Court of justice. 6 ’ 


The term generally used is that both insolvent estates must be under a “ forced 
administration ”.®° 

It is possible that where a debtor enters into a composition with Ms creditors 
under the Bankruptcy Act, 1914, Mb estate is sufficiently administered under the 
control of a Court of justice to allow the doctrine of Ex p. Waring to apply. 81 Under 
section 84 and Sched. I of the Administration of Estates Act, 1925 <15 Geo, 6, o. 23), 
the rules in bankruptcy as to debts and liabilities are applied to the administration 
of the estates of persons who have died insolvent. As to the application of bank- 
ruptcy rules to winding up insolvent companies, see ss. 262, 26S of the Companies 
Act, 1929 (19 & 20 Geo. 6, o. 28). 8 » 


Rights of Surety on Bill 

Bight of surety compelled to pay to securities . — Buie 8. (1) Where 
a bill, which was accepted for value, is dishonoured, and the drawer 
or an indorser is compelled to pay it, he is entitled to the benefit of 
any securities deposited by the acceptor with the holder to secure the 
payment of the bill which the holder had in his possession at the time 
of the dishonour of the bill. 88 

When a hill is accepted for value the drawer and indorsers are quasi sureties for 
the acceptor (see p. 179). See the limitB of the relationship discussed by Lord 


87 Ibid. 

88 Em p. Smart (1872), It. B. 8 Ch. App. 220. 

88 Pomles v. Hargreaves (1868) > 8 De G. M. & G. 430, at 451, 458 j 48 E, E. ; Hickie’e 
Case (1867), £. B. 4 Eq. 226.; Em p. General South American Co. (1876), L. B. 
10 Ch. App. 686; Ex p. Gomez (1878), L. B, 10 Oh. App. at 047, 648. 

»o Ex p. Dever {No. 2) (1885), 14 Q. B. D. 611, at pp. m, 625, C. A. 

81 Gf. Ex p. Gomez (1876), L. B, 10 Ch. App. at 648; and Bee the status of a com- 
position discussed m Em p. Rumboll (1871), 6 Ch. App. 842, and Gray v. MegratH 
(1874), L. B. 9 0. P. at 280. 

88 As to insolvent companies, see Hiekie'i Gase (1867), L. B. 4 Eq. 228. 

88 Duncan, Fox A Co. v. N. A S. Wales Bank (1880), 6 App, Gas, 1, H. L., over- 
ruling O. A.; see First National Bank v. Word (1877), 71 New York B. 405 ( 
Ago Ahmed v, Judith Crisp (1891) , 19 Ind. App. 24, P. C. (right of Indorser 
paying note to title-deeds deposited with holder). 
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Blackburn and Lord Watson. 84 And see the whole subject discussed under the 
head of Principal and Surety, p, 216. 

(2) Where an accommodation party is compelled to pay a bill, he is 
entitled to the benefit of any securities deposited by the person accom- 
modated with the holder as security for the payment of the bill. 08 

84 Duncan, Fox & Co. v N. A S. Wales Bank (1880), 6 App. Oas. 1 at pp, 19 and 22. 
86 Beehenaise v. Lewis (1872), L. B,. 7 C. P. at p. 877, per Wrllas, J. ; Gray v. 
Beckham (1872), L. B. 7 Ch, 680; cf. Pearl v. Deaeon (1867), 1 De G. is J, 461; 
44 E. B. 
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General rule as to payment. — The general rule of English law is 
that when a debt becomes due, it is the duty of the debtor, in the 
absence of any different agreement, to seek out his creditor, if in 
England, and tender him the exact amount of his debt in cash 
or other legal tender. 1 

On the one hand the debtor is under no obligation to honour 
a bill drawn on him by a creditor, unless he has agreed to do so, 
pp. 177, 252; and a creditor is under no obligation to receive 
a bill, note, or cheque in discharge of his debt. Consequently an 
authority to an agent to receive a payment due to his principal 
is not in itself an authority to receive it by bill or cheque. 2 * 
Tender of a cheque or other negotiable instrument is good tender 
if the creditor objects only to the amount, and not to the quality 
or form of the tender.’ 

If an acceptance is to be taken in payment for goods or 
discharge of a debt it is the duty of the creditor to draw a bill 
on a proper stamp and present it for acceptance. 4 * * * 

Where a creditor has taken a bill or note from his debtor 
various questions may arise as to the effect of his so doing. A 
bill or note may be given by a debtor to his creditor either by 
way of payment or as collateral security ; but the presumption is 
in favour of payment. 8 


i Cf. Fessard v. Mtignter (1886), 34 L, J. 0. P. 126; Bradford Old Batik v. Sutcliffe 
(1018), 24 Com. Gas. at pp. 30, 37, C. A. As to requiring change, see Robinson 
y. Oook (1816), 6 Taunt. 880; 128 E. B., and of. Dean v. James (1888), 4 B. 4 
Ad. 648; 110 B. R. Ab to legal tender in coin, see the Coinage Act, 1870 (33 & 

84 Viet. o. 10). As to payment post diem, see Beaumont y. Oreathead (1846), 

2 C. B. 494. As to currency notes, see p, 881. 

8 Williams v. Evans (1866), It. R, 1 Q. B. 862 (auctioneer); Blimberg r. Life 

Interests Corporation, [1896] 1 Oh. 171; affirmed, [1897] 1 Ch. 27, C. A. (solicitor). 

Ci. International Sponge Co. v. Andrew Watts <t Sons, [1911] A. C. 279, H. it, 

(payment by cheque requested, agent taking cash and stealing the money); 
Bradford A Sons v. Price (1928), 92 L. J. K. B. 871 (payment by cheque to agent 

only authorised to receive cash). 

8 Polglass y. Oliver (1831), 2 Or, & J, 16; 149 B, B.; Caine v. Coulton (ISOS), 

IE & O. 764; 168 B. R. (bank post bill). See, too, as to a oheque, Papd v. 

Westaoott, [1804] 1 Q. B. 272, 0. A.; Meyer v. See Mai Banking Co., [1918] 
A. 0. 847, P. 0. (oheque given by bank in exohange for money paid in). 

* Of. Bullen and Iieske, Precedents of Pleading, 8th ed., p. 782. 

* Be Boys (1870), It, R, 10 Eq. 467; of. Attenborough y, Clarke (1868), 27 L 
Ex. 138, I.e., as conditional payment (see next page). 
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Collateral secnrity. — If it is given by way of collateral security 
it does not suspend the creditor’s right to sue for his debt. The 
creditor must use due diligence to collect it and give notice of 
dishonour, if necessary ; otherwise it may be treated as so much 
money in his hands. 6 

Conditional payment. — Where a bill or note is given by way of 
payment, the payment may be absolute or conditional, the 
strong presumption being in favour of conditional payment. 7 It 
is immaterial whether the instrument is payable on demand or 
at a future time. “ The title of a creditor ”, says Lush, J., “ to 
a bill given on account of a pre-existing debt, and payable at a 
future day, does not rest upon the implied agreement to suspend 
his remedies. The true reason is that a negotiable security given 
for such a purpose is a conditional payment of the debt, the 
condition being that the debt revives if the security is not 
realised. This is precisely the effect which both parties intended 
the security to have, and the doctrine is as applicable to one 
species of negotiable security as another; to a cheque payable 
on demand, as to a running bill or a promissory note payable to 
order or bearer, whether it he the note of a country bank which 
circulates as money, or the note of the debtor, or of any other 
person.” 8 

In some American States (e.g., Massachusetts and Vermont) 
the common law presumption is reversed, and a bill or note is 
prima facie deemed to have been taken as absolute and not as 
conditional payment; but the English rule prevails in most 
States. 9 

The effect of a bill or note as conditional payment may be illus- 
trated by the contract of sale. If a bill be taken for the price of 
goods sold, the seller’s lien is gone during the currency of the bill, 
but revives on its actual or practical dishonour. Thus, in Gunn v. 
BolckoWy Vaughan 8? Co., where iron rails were sold to be paid 
for by buyer’s acceptances of sellers’ drafts against wharfinger’s 


Peacook v. Purnell (1868), 82 L. J. C. P. 206, 

Of. Matllard v. Argyle (1848), 61,4 Or. 40; 184 E. B.; Leake v. Young (I860), 
26 L. 3. Q, B, 206; Bottomiey v. Nuttall (1868), 28 X i. J. C. P. 310. 

Currie v. Misa (1876), It, B. 10 Eq, 168, at p. 108, Ex. Oh . ; see Crowe y, Clay 
(1864), 2 Exob. 804, at p. 608; 166 E, B., Ex. Oh.; Marreoo y. Richariton, 
[1008] 2 E, B. at p. 692, O. A,; Allen V. Royal Bank of Canada (1926), 96 It. J. 
P. 0. 17; of. Sale of Goode Act, 1898 (60 * 67 Viet. o. 71), a. 88, as to re-rival 
of vendor’s lien. 

Story on Sale, § 219, 
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certificates, it was held that the giving of the acceptances was 
not an absolute payment, but conditional on the acceptances 
being met, and that upon the insolvency ol the acceptors the 
sellers’ lien on the goods revived, and the fact that the sellers 
had negotiated the bills made no difference. “ No doubt ”, says 
Mellish, L.J., “ if the buyer does not become insolvent then credit 
is given by taking the bill, and during the time that the bill is 
current there is no vendor’s lien, and the vendor is bound to 
deliver. But if the bill is dishonoured before delivery has been 
made, then the vendor’s lien revives ; or if the purchaser becomes 
openly insolvent before the delivery actually takes place, then 
the law does not compel the vendor to deliver to an insolvent 
purchaser.” 10 The bills had been discounted, but the seller was 
liable on them, with recourse over against only the insolvent 
buyer ; otherwise the fact that the bills were in the hands of third 
parties would have been material . 11 Where the seller of goods 
took the buyer’s acceptance and then indorsed the bill to a third 
person and the bill was dishonoured, it was held that he could 
not sue the buyer for the price while Lhe bill was outstanding in 
the hands of a third person, even though he got it back before 
the action came on for hearing . 18 

Where a cheque has been given in part payment of a debt, the 
Statute of Limitations as to suing for the balance begins to run 
from the time when the cheque was given, and not from the 
time when it was paid . 13 And where a bill broker pledged nego- 
tiable securities with a bank, and the bank released the securities 
to him on receiving his cheque, it was held that the securities 
were not impressed with any trust in favour of the bank if the 
cheque was dishonoured . 14 The fact that a solicitor has taken a 
bill for his costs does not prevent the bill of costs from being 
taxed. 1 ® 

When the bill or note has been dishonoured it seems that the 
debt which had been conditionally paid may be treated as sub- 

i® Gunn v, Balokoic, Vaughan & Go, (187B), h. B. 10 Ob. App 491, at p. 601 ; 
Re Rankin, [1997] N. I. 182; and see Sale of Goods Act, 1898, a 88. 

Notional Savings Bank v. Tranah (1867), Xj, R, 2 0. P. 666. A vendor’s lien on 
real estate does not seem to be waived by taking a bill or note l Bz p Loafing 
(1814), 2 Bose 79. 

is Davis v. Reilly, [1898] 1 Q. B. 1; followed Re A Debtor, [1908] l K. B. 844, 860, 
0. A, (bankruptcy notice) 

is Marreeo v. Riohardson, [1908] 2 K. B. 692, 0. A. 
w Lloyds Bank v. Sioiss Bankverein (1912), 18 Com. CaB. 79, C. A. 

13 Re Rower, [1898] 2 Q, B. 286, at p. 800, C. A. 
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sisting throughout. Thus, where a debtor gave his creditor a 
cheque, but on the debt being garnisheed, stopped the cheque, 
it was held that there was a good subsisting debt which could be 
garnisheed . 10 Conversely, when the bill or note is duly honoured, 
the payment dates from the date of the receipt of the bill or 
note. u 

Creditor holding higher security — There is, however, a quali- 
fication of the rule that a bill or note operates as conditional 
payment in the case where the creditor already possesses a higher 
remedy. In Belshwuo v. Bush, 1 * where it was held that the 
acceptance of a third person operated as a conditional payment, 
Maule, J., says : “ The cases in which the giving of the bill has 
been held not to suspend the remedy on a demand by specialty, 
or for rent, may be accounted for on the ground that the legal 
implication of an assent that the bill shall operate as a condi- 
tional payment does not arise, where, if it did, the plaintiff would 
be deprived of a better remedy than an action on a bill, as in 
Davis v. Gyde, 1 * in which the debt being for rent, the plaintiff 
would part with a Temedy for distress ; and, as in Worthington v. 
Wigley, 30 where the demand being on a bond the plaintiff might 
in certain events have recourse to other funds than he could in 
an action on a simple contract ”. Again, as Warrington, J., 
says, (e the mere giving of a cheque is not conditional payment 
of a secured debt, so as to release the security ”. 21 


ip Cohen v. Hale (1878), 8 Q, B. D. 371; Loughmon v, Bauy (1868), 6 Ii, B, C. L. 
467; of. He London and Birmingham, Bank (1866), 84 L. j. Ch. 418, as to the 
effect of a renewal bill on a banker's lien, sed gti. 

17 Hadley Heine v. Hadley, [1898] 2 Oh. 080; Marreco v. Richardson, [1908] 2 K. B. 
at p. S92, 0. A. 

is Belshavi v. Bush (1861), 11 0. B. 191, at p. 206; cited and approved, Henderson 
v. Arthur, [1907] 1 K. B. 10, at p. 18, 0. A. (rent). 
m Dams v. Gyde (1886), 2 A. & E. 623. Held on demurrer that a note given and 
received for rent does not extinguish the claim for rent which is a debt of a 
higher degree, and that if such note be pleaded in bar to an avowry it must be 
shown that the note was accepted in satisfaction, or, that by special circumstances 
or other circumstances pleaded, it suspended the right of distress. But an agree- 
ment to take the note as conditional payment will be infened from very alight 
evidence; Palmer v, Bramley, [1896] 2 Q. B 40S, 0. A. 
a» Worthington v. Wigley (1836), 8 Scott 668. Held., that a plea of part payment, 
or the delivery of bfila in satisfaction of a bond, after the day on which the money 
was by the condition made payable is bad on general demurrer, Cf. Drake v. 
Mitchell (1803), 8 East 251; 102 E, B., as commented on in Re Davison (1884), 
18 Q. B, X>. 60, At p. 64, and Wegg Prosser v. Means, [1895] 1 Q. B. 108, 0. A., 
where it was held that an unsatisfied judgment against a joint contractor on a 
cheque whs no bar to an action on the original consideration against the other 
, joint contractor, 

« Re petriei, [1909] 2 Oh. at p. 438 (speoialty debt). 
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It has also been held that a promissory note, payable by instal- 
ments, given contemporaneously to the holder of a bill of sale to 
secure the same debt, and with a proviso that on default of pay- 
ment of any instalment the whole is to become due, constitutes 
a defeasance of the bill of sale within s. 10 of the Bills of Sale 
Act, 1878.“ And in Ex p. Matthew it was held that when a 
judgment creditor had issued a bankruptcy notice, but after- 
wards took the debtor’s promissory note, he could not, during 
the currency of the note, obtain a receiving order ; for the note, 
till dishonoured, must be treated as payment. 28 

Effect of laches. — If a creditor takes a bill or note as condi- 
tional payment, and he is guilty of laches in respect of it, the 
bill or note is then treated as absolute payment, and as between 
debtor and creditor the debt is discharged. 

Thus, if a bill be indorsed on account of a debt and dis- 
honoured, and the holder omits to give notice of dishonour to 
the indorser, he cannot sue him for the debt any more than on 
the bill 24 ; and where a creditor took the cheque of his debtor’s 
agent, and was an unreasonable time in presenting it, whereby 
his debtor’s position was altered, it was held, that, as against 
the debtor, the cheque must be treated as absolute payment. 20 

At common law if the creditor lost a negotiable bill which he 
had taken as conditional payment, he was deprived of his 
remedies, both on the bill and on the consideration, for “ if the 
bill be lost the condition on which payment may be defeated 
does not arise ”. a “ But this rigour is now abated by ss. 69 and 70 
of the Bills of Exchange Act, p. 229, which authorises applica- 
tion for a new bill or an action on the lost bill. 

The question of liability on the consideration, where the party 
liable is discharged by the holder’s laches from liability on the 
bill, was much discussed at The Hague Conferences, because 
under the continental systems the holder’s duties are absolute 
duties, and not, as in England, duties to use reasonable diligence. 


Com well v. Lend t West, Discount Go. (1887), 19 Q, B. D. 512, C. A, 

« jE® p. Matthew (1884), 12 Q. B. D. 606, 0. A. ; of. Be a Debtor, [1908] 
1 S. B. 844, 0. A. _ „ „ 

** Bridges v. Berry (1810) , 8 (Taunt. 170} L28 E, B. ? of. Smith v. Mercer (1887) 
Jj. B. 8 Ex. 61, aa to an “ approved bill ” given without indorsement. 

4 s Hopkins v. Ware (1869), It, B. 4 Ex. 268} as to payments by country bank notesi 
see Lichfield Union v. Greene 0857), 26 L. J, Bs. 141, 

*« Crowe v. Clay (1864), 9 Exch. 604, at p. 608; 156 E. B., Ex. 0b. (action for pries 
of goods sold and on bill), 
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The universal foreign opinion appeared to be that the party 
liable on the consideration was discharged only if and in so far 
as he proved actual damage resulting from the holder’s laches. 
The English cases seem to assume that the party liable on the 
consideration is discharged irrespective of damage : see author- 
ities cited p. 182. But it is to be noted that (a) the question 
has not been argued before a Court of Appeal; (b) in all the 
cases there was some evidence of damage; and (c) there has 
been no decision on an unaccepted bill. Suppose D sells a 
motor-car to A for £500. A pays for it by a bill drawn on B 
in favour of D. B refuses to accept, and by some mistake D, 
the seller, gives notice to A, the buyer, two days late. Can A 
keep the motor-car without paying for it ? D has only a piece 
of paper on which no one is liable. As to cheques, see s. 74. 

Absolute payment. — Though the general effect of giving and 
taking a bill or note is that the debt is conditionally paid, there 
is nolhing to prevent its being given and taken as absolute 
payment if the parties so intend , 27 and the creditor may receive 
the bill or note in absolute discharge of the debt, trusting solely 
to his remedies on the instrument. The intention of the parties 
is a question of fact 28 ; thus, the creditor may be offered cash, 
but may prefer 1 to take a bill instead . 28 Where the debtor is not 
a party to the instrument, perhaps the inference of absolute 
payment more readily arises , 30 

Payment by negotiable security for lesser sum — Where there is 
a disputed liability, it may be compromised by the payment of 
a lesser sum than that claimed, but the general rule of law is 
that where a liquidated sum is due, it cannot be discharged by 
the payment of a lesser amount, for there is no consideration 
for the creditor’s promise to forgo the balance . 31 But by a 
strictly logical though curious refinement on this rule, it has 
been held that a liquidated debt may be discharged by the 
acceptance in satisfaction of a negotiable security for a lesser 

Benjamin on Sales, 6th ed., p, 900; Cowasiee v. Thompson (1846), 6 Mooro 
B. G. 166; 18 E. B.; of. Sard v. Rhodes (1838), 1 M. & W, 163 j 160 E. K. ; 
Sibree v. Tripp (1840), IS M. & W, 23; 168 E. B. 

Goldshede v. Cottrell (1836), 2 I, is ¥, 20. 

Anderson v. Hillies (1862), 12 0. B. 499; 188 E. B., and oases theie cited. 

30 Cf. Gamdge v. Allen by (1827), 6 B. & C. 878, at p. 884; 108 B. B. (country bank 
notes); Smith v. Mmbt (1867), L. B. 3 Ex. 61 (approved bills), wheie absolute 
payment was suggested as an alternative. . 

U Foahes v. Seer (1884), 9 App. Cas. 60S, H, Xi. See notes to Cumber v. Wane, 
1 Smith B. C., 18th ed., p, 878. 
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sum, even if the debtor himself be the only person liable on 
the instrument . 32 

Cheque sent in settlement received on account. — There must, 
however, be an acceptance in satisfaction. If a cheque for a 
smaller sum be sent in settlement of a larger sum, the creditor 
can refuse to receive the cheque in satisfaction, even though he 
does not return it ; he may cash it and sue for the balance. In 
a case where the debtor sent his own cheque in settlement of a 
claim for damages for breach of contract, and the creditor 
retained the cheque, sending back a receipt on account, 
Bowen, L.J., says : “ If a person sends a sum of money on the 
terms that it is to be taken, if at all, in satisfaction of a larger 
claim, and if the money is kept, it is a question of fact as to the 
terms upon which it is so kept. Accord and satisfaction imply 
an agreement to take the money in satisfaction of the claim in 
respect of which it is sent ”. 33 But transactions with a third 
party stand on a different footing. Thus where a father sent a 
cheque for a smaller sum to settle a debt incurred by his son, it 
was held that the creditor ought to have returned the cheque if 
he was not going to take it in satisfaction of the debt . 31 

Bill or note as evidence of debt. — When an action is brought by 
the holder of a dishonoured bill, note, or cheque against an 
immediate party liable thereon , 33 he may sue on the considera- 
tion as well as on the instrument, and use the instrument as 
evidence. 

Thus in an action on the money counts, where the plaintiff 
was both drawer and payee of the bill, and the acceptor was 
the defendant, it was held that the bill was evidence that the 
defendant was indebted to the plaintiff in the amount of the 
bill. 3 ® Aliter, if drawer and payee were different persons, for 
then the prima facie presumption would be that the acceptor 
owed the money to the drawer and not to the payee . 37 Where 


m Stbree v. Tripp (1846), 16 M. & W. 28; 163 E. B. (promissory note of the debtor); 
Gurleuns v. Glarke (1849), 3 Exeh. 876 (acceptance of third person); Goddard v. 
O’Brien (1882), 9 Q, B, D. 87 (debtor’s awn cheque); Bidder v. Bridges (1887), 
37 Oh. D. 406, 0. A. (cheque of debtor’s solicitor). 

*s Day 7 . MoLea (1889), 22 Q. B. D. 610, 0. A., at p. 613. 

a* Hirachand v. Temple, [1911] 2 K. B. 380, 0. A., doubting Goddard v. 0’BrfSn, 


supra. ‘ 

as As to immediate and remote parties, seo p. 97. 

44 Thompson v. Morgan (1811), 8 Camp. 101; 170 E. B. ; cf. Rhodes v. Gent (1821), 
6 B, & Aid. 244, at p. 246, as to account stated. 

*7 Early v. Bowman (lo81), 1 B. 4 Ad. 889; 109 B. K. 
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This statement appears to require qualification in two respects, 
firstly, an instrument, not otherwise negotiable, may be made 
negotiable by statute; secondly, foreign Government bonds to 
bearer may undoubtedly be negotiable, yet the holder cannot 
sue the foreign Government upon them in the Courts of this 
country 1 * * 4 ; the explanation may be that the exemption of a 
foreign Government from suit in this country is a personal 
exemption, not arising out of any defect of title on the part of 
the holder. 

The quality of negotiability attaching to instruments which 
are “ accustomably transferable ” is an incident annexed by the 
usage of the English money market, and is not conferred or 
determined by the law of the place of issue . 5 * 

Bank notes. — The issue of bank notes is subject to certain 
Statutory restrictions for the protection of the limited monopoly 
given to the Bank of England, pp. 66, 289, and for stamp pur- 
poses they are also subject to special regulations, p. 846. But 
as regards negotiability, bank notes are on the same footing as 
other promissory notes payable to bearer on demand. This has 
been unquestioned law since the leading case of Miller v. Race * 
decided in 1791, where Lord Mansfield says that bank notes <e are 
treated as money, as cash, in the ordinary course and transaction 
of business by the general consent of mankind, which gives them 
the credit and currency of money to all intents and purposes. 
... It has been quaintly said that the reason why money 
cannot be followed is because it has no earmark, but this 
is not true. The true reason is upon the account of the 
currency of it, it cannot be recovered after it has passed in 
Currency”. 7 Thus, where a money-changer in Paris, twelve 
months after he had received notice of a robbery of bank notes 
at Liverpool, changed one of the stolen notes in Paris for a 
stranger, whom he merely required to produce his passport and 
write his name on the note, it was held that he got a good title, 
and the fact that he forgot to consult the notice was not evidence 

1 Of. Twyoross v. Dreyfus (1877), 5 Oh. D. 806, quoted p, 322. 

s Pinker v. London and County Bank (1887), 15 Q. S. D. 616, Q. A. (Prussian 

bonds)} of, Colonial Bank v, Cady (1890), 16 App. Cas. 267; and in Court below, 

88 Ch, D. at p. 404. 

* (1791) 1 Bun. 462 ; 97 E. B. ; 1 Smith’s It. 0., 9th ed., p. 421, and notes. 

i But note Banqve Beige v. Ham.brou.ck, [1021] 1 K. B. 821, 826, 0. A. , as to the 
different meanings of the term “ currency ", and following misappropriated money 

into a hanking account, 
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of fraud or notice, which alone could affect his title. 8 As to 
Bank of England and Bank of Ireland, see s. 97 (8) (c). 

Bank post bills. — Bank post bills are used mainly for trans- 
mitting money from one branch of a bank to another. They are 
negotiable instruments, and are usually drawn at seven days or 
other short date after sight. 0 

Foreign bonds to bearer — In Glyn v. Baker, in 1811, East India 
bonds belonging to the defendant were misappropriated by his 
bankers, who replaced them with bonds belonging to the plaintiff. 
The bonds were noL in terms negotiable, though they were 
indorsed in blank by the payee. It was held that they were not 
negotiable, and that the defendant could not retain the substi- 
tuted bonds as against the plaintiff. 10 But, as was pointed out 
in Goodwin v. Robar ts, “the inconvenience which would have 
arisen from this decision was remedied by Lhe immediate passing 
of the East India Company Bonds Act, 1811 (51 Geo. 8, c. 64), 
by which bonds of the East India Company were made trans- 
ferable by delivery ”. u 

In Gorgier v. Mieville , in 1824, Prussian Government bonds, 
payable to bearer, were wrongfully pledged by the plaintiff’s 
agent. On proof that these bonds were treated as negotiable in 
the London money market, it was held that the plaintiff could not 
recover them from the pledgee, who had acted in good faith. 12 
This case has been frequently approved and followed. 

In Lang v. Smyth, in 1881, Neapolitan obligations to bearer 
called “ Bordereaux ” were issued with coupons attached. The 
plaintiff’s agent wrongfully pledged the bonds without the 
coupons, and the jury found that the bonds were not negotiable 
without the coupons. It was held that the plaintiff could 
recover the bonds. 13 

In Att.-Gen. v. Bouwens, in 1888, the question was, whether 
probate duty was payable on certain Russian and Danish bonds 

a Raphael v. Bank of England (1856), 17 0. B. 161; 189 E. B. 

« Forbes v. Marshall (1866), 24. L, J. Ex. 806 (where form is given); of. WtlUs v. 

Bank of England (1886), 4 A. & E. 21; 111 E. B.; Halt on Banking, p 634. 

As to bank post bills issued by Bank of England and in {Scotland, see 6 Geo. d, 

o. 49. 

is Glyn v. Baker (1811), 18 East 609; 104 E, B. 
u Goodwin v. Roberts (1876), Jj. B. 10 Ex. 887, at p. 864. 
i® Gorgier v. Mieville (1824), 8 B. & C. 46; 107 B. B 

it Lana v Smyth (1881), 7 Bing 284; 181 E, B„ as explained Goodwin v. Robarts 

(1676), L. B. 10 Ex. 887, at p. 366. * 
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to bearer. On proof that the bonds were treated as negotiable 
in the English market, it was held that they were negotiable 
instruments constituting assets in England. “ All these instru- 
ments ”, says Lord Abinger, “ have been clearly framed with a 
view to their becoming subjects of sale, and easily transmissible 
from hand to hand.” 14 

In Picker v. London and County Bank, in 1887, Prussian bonds 
were stolen from the plaintiff and pledged with the defendants. 
The bonds were issued with detached coupons. It was proved 
that the bonds were treated in Prussia as payable to bearer and 
negotiable by delivery apart from the coupons. But there was 
no evidence that they were so treated in the English money 
market. Held, that they were not negotiable, and that the 
plaintiff could recover them. e< If ”, says Lord Esher, “ all that 
can be proved is that by the law or custom in Prussia the instru- 
ment is negotiable, then the answer is that an English Court 
and English merchants are not bound by a law or custom of 
trade in Prussia. To prove that an instrument is negotiable in 
the sense required there must be something to make it so by 
English law.” 15 

In London and County Bank v. River Plate Bank, in 1888, 
negotiable foreign bonds were stolen from the defendants by their 
manager and pledged with the plaintiffs. Subsequently the 
manager by fraud obtained the bonds, or bonds of a like 
character, back from the plaintiffs, and restored them to the 
defendants. Held, that the defendants were entitled to retain 
the bonds so restored. 1 * 

In Sheffield v. London Joint Stock Bank, in 1888, M, a money- 
dealer, made an advance on certain negotiable bonds and other 
securities belonging to S. The money-dealer deposited them and 
other securities with the bank to secure a large running account, 
and then became bankrupt. The bank claimed to retain the 
securities belonging to S against the general balance due from 
the money-dealer. It was held that the bank could not do so, 

i* Att.-Oen. r, Bouioms (1888), 4 M. 4 V. 171, at p. 190; 160 B. E. ; cf. Heseltine 
y. Stagers (1848), 1 Exch, 856, where Spanish stock was held to be negotiable, 
and therefore not within a. 17 of the Statnte of Braude, 
i* Picker v. London and County Bank (1887), 18 Q. E. D. 615, at p. 618, 0. A.; 
approved, Williams v. Colonial Bank (1888), 88 Ch. D. at p. 404, C. A.; and 
Lloyds Bank v. Swiss Bankverein (1912), 17 Com. Cas. 280, at p. 297, per 
Hamilton, J. 

, London and County Bank v. River Plate Bank (1888), 21 Q, B. D. 686, O, A.; 
affirming & 0 20 Q. 'B. D. 282. 
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whether the securities were negotiable or not, for they had notice 
that the securities were not the money-dealer’s property. S, 
therefore, was entitled to redeem his securities on paying the 
bank the amount he owed the money-dealer. He was a money- 
dealer ”, says Lord Maenaghten, “ he lent money to customers 
on securities which they deposited with him. He pledged those 
securities to the banks who supplied him with the money. The 
banks knew that in most cases, if not in all, the securities which 
he deposited with them were not his own absolute properly. 
That information was conveyed by the nature and extent of his 
business.” 17 

In London Joint Stock Bank v. Simmons, in 1892, plaintiff 
deposited with his stockbroker, for safe custody, certain Cedula 
bonds which were payable to bearer. The broker wrongfully 
sold the plaintiff’s bonds, but purchased others of the same kind, 
and entered them in his books in the plaintiff’s name, thus 
replacing what he had taken. Afterwards he pledged the new 
bonds en bloc with securities belonging to other customers with 
the defendant bank to secure an advance to himself. Held, that 
the bank was entitled to retain the bonds against the advance, it 
being a pledgee for value and in good faith of negotiable instru- 
ments. 18 

In Venables v. Baring Brothers, in 1892, American railway 
bearer bonds were stolen from the defendants. The loss of the 
bonds was duly advertised. The plaintiffs were French bankers 
who, in good faith, had made advances to a customer on the 
bonds. Held, that the plaintiffs had a good title to the bonds 
and the interest due on them, as, at the time when they took 
them, they had no notice of the theft. 19 

In Edelstein v. Schuler % Co., in 1902, American railway bonds 
payable to the bearer, or, in case of registration, to the registered 
holder, were stolen by the plaintiff’s clerk, and sold by him on the 


17 Sheffield y. London Joint Stock Bank (1888), 18 App Cas. 333 ; reversing the 
decision of Court below lepoited os Boston v. London Joint Sloofe Botifc {loo ) , 
84 Ch. D. 96, C. A. Having regard to the next case, this decision must be 
regarded aa a finding on the particular facts, and not as laying down any general 

w ^ondon’jomt Stock Bank v. Simmons, [1892] A. 0. 201, levMSing the Cowt of 
Appeal, [1891] 1 Ch. 271, Cf. Bentinck v. London Joint Stock Bank, llovol 
2 Ch. 120 (negotiable securities lodged with stockbroker, who pledges them with 
his bankers) ; Llouds Bank v. Swiss Banhcerein (1912), 17 Com. Cas. 280, affirmed 
18 Com. Cas. 79, 0. A. (negotiable securities wrongly pledged, return of equivalent 
hut not identical securities), 
jo Venables v. Baring Brothers, [1892] 3 Ch. 527. 

C.B.E. 


21 
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Stock Exchange. It was held that these were negotiable instru- 
ments, and that the price of the bonds could not be recovered 
from the stockbroker, who took them in good faith, and disposed 
of them on the Stock Exchange. 20 

As to United States municipal and corporation bonds, see 
Daniel on Negotiable Instruments, Chap. XLVIII. 

Non-liability of foreign Government and its agents.— In 
Twycross v. Dreyfus, in 1877, bonds were issued by the Peruvian 
Government through Dreyfus Brothers, its English agents, and 
the surplus imports of guano were stated to be hypothecated for 
the payment of the bonds. It was held that no action could be 
maintained in respect of the bonds or the guano received by 
Dreyfus Brothers. M The municipal law of this country ”, says 
Jessel, M.R., “ does not enable the tribunals of this country to 
exercise any jurisdiction over foreign Governments as such. The 
result, therefore, is that these so-called bonds amount to nothing 
more than engagements of honour ” 21 ; and James, L.J., adds : 
“ You cannot sue the Peruvian Government, and it would be a 
monstrous assumption of jurisdiction to endeavour to sue a 
foreign Government indirectly, by making its agents in this 
country defendants, and then saying you have got the money 
of the Government, and you ought to apply that ”. 2a 

Circular notes. — Circular notes are negotiable instruments. In 
a case in 1807, where the law and practice respecting them was 
fully discussed, the plaintiff’s agent remitted to him the letter of 
indication and notes by post. The notes were lost, and it was 
held that the issuing banker could debit his account with the 
amount of the notes, unless he offered a proper indemnity. The 
Court there say : (l Upon the true construction, of the letter of 
indication and circular notes, it is not obligatory upon the holder 
to cash the circular notes, though he purchases the right to do so. 
In the event of his not requiring to use them abroad, he may, 
after reasonable notice of his electing not to use them, require 
repayment at the banker’s hands. . . . The correspondent 

*• BdeMein r. Schuler S Co., [1902] 8 E. B. 144. 

31 TsoyorosS t. Dreyfus (1877), 6 Oh. D. 605, C. A., see at p. 616; and of. National 
Bolivian Navigation Co, 7. Wilson (1880), 5 App. Cas. 176. 
sa Ti oyorosS y. Dreyfus, supra, at p. 618. See, further, as to the non-liability of the 
English agent issuing the bonds, Goodwin v. R oh arts (1875), L. B, 10 Ex. 337, 
at p. 844. Cf. the Kelanton Casa, [1983] A. C. 325, B. U, m to a submission 
to arbitration. 
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•who cashes a circular note ought to, and commonly does, for his 
own protection, look at the letter of indication, for the purpose 
of identifying the holder of the circular note ; but his doing so 
is not made a condition precedent. If he cashes the circular 
note for the person mentioned in the letter of indication, he 
has recourse against the banker, although from civility, over- 
confidence, or mere omission, he may not have asked for the 
letter of indication. And, on the other hand, if after the letter 
of indication has been properly filled in by the rightful owner 
with his signature, a foreign correspondent cashes a circular note 
for a thief, who has succeeded in stealing the letter of indication 
and circular note and in forging the name of the holder, no care 
in. looking at the letter of indication can eke out a right to recover 
against the banker, as upon a payment to the right person ”. aa 

Debentures. — The term “ debenture ” is a term of uncertain 
extension.* 4 “You may ”, says Lindley, L.J., “have mortgage 
debentures which are charges of some kind on property — you may 
have debentures which are bonds; and if this instrument were 
under seal, it would be a debenture of that kind. You may have 
a debenture which is nothing more than an acknowledgment of 
indebtedness.” 2B 

Two points seem pretty clear. First, when a money obliga- 
tion, bearing the name of a debenture, is issued by a company, it 
may be stamped as a debenture, though by reason of its form 
it might also fall under some other stamp definition. 34 Secondly, 
if an instrument issued as a debenture, is in substance a promis- 
sory note within the definition given by s. 88 of the Act, any 
objection to its negotiability which could formerly have been 
urged by reason of its being under seal appears now to be 
removed by s. 91 (2) of the Act, p. 288. ar 

Prima facie no doubt a debenture is not a negotiable instru- 
ment, and is only assignable in like manner and subject to the 

43 Oonfians Quarry Co. v, Parker (1867), L. B. 8 C. P. 1; see pp. 10 and 12. See, 
farther, Paget on Banking, 4th ed., p. 146. 

31 Bnokley on the Companies Acts, 11th ed., p. 174. 

43 British India Steam, Co. v. Inland Revenue (1881), 7 Q N B. D. 166, at p. 172, 
where the question at issue was the stamp; of. Edmonds v. Blaina Co. (1887), 
36 Ch. D. at p. 218; English Investment Co. v. Brunton, [1892] 2 Q, B. at 
p. 712, C. A. 

16 British India Steam Co. v. Inland Revenue (1881), 7 Q. B. D. 165. 

47 In Masoarenhas y. Mercantile Bank of India (1931), 47 T. L. B, 611, it was 
agreed by both sides that the debenture in question w*s a promissory note under 
the Indian Act, XXVI of 1881. 
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like conditions as an ordinary chose in action ; but the question 
must be determined by reference to the form of the particular 
instrument, the usage of the money market, and the facts of the 
particular case. It is to be noted that though an instrument 
may not be negotiable in the proper sense of the term, it may 
have a quasi-negotiability by estoppel, that is to say, particular 
parties may be precluded from denying it the qualities of negotia- 
bility in particular cases. 

In Re Blakely Ordnance Co., in 1867, pursuant to an ante- 
cedent contract with D, debentures were issued by the company 
payable to “ D or the bearer hereof ”, and were transferred for 
value. It was held that, though the holder might not be able 
to sue in his own name, he might prove in the winding-up in 
his own name, without reference to any equities between the 
company and D, the company being estopped by the form of the 
instrument. 38 

In Re Natal Investment Co., in 1868, debentures were issued 
by the company payable to <£ C, his executors or assigns, or the 
holder for the time being of this debenture bond ”, and were 
transferred for value. It was held that the case was distinguish- 
able from the last one by the different circumstances under which 
the debentures were issued, and that the holder could only prove 
in the winding-up subject to any equities between C and the 
company. 20 

In Re General Estates Co., in 1868, the company issued deben- 
ture bonds payable to C or order, which were indorsed by him 
for value. It was held that as the company had power to issue 
negotiable instruments, the indorsee could prove in the winding- 
up without reference to any equities between the company and 
C, and semble, that the instruments were promissory notes. 80 

In Re Imperial Land Co., in 1870, a company issued debenture 
bonds payable to bearer which were afterwards sold in the open 
market. It was held by Malins, V.-C., that these instruments 
were on the footing of promissory notes, and that the holders 
could prove in the winding-up without reference to any equities 
between the company and the person to whom they were issued. 31 

In Webb y. Heme Bay Commissioners, in 1870, assignable 

* s Re Blakely Ordnance Go. (1867), L, E. 8 Ch. App. 164. 

** Re Natal Investment Co. (1868), h. E. 8 Ch, App. 366, Bee at p. 868. 

*<> Be General Estates Co., e% p. City Bank (1868), L, B« S Oh, App. 768, see at 

p„ 762, explaining tbs lftst case, 

** fee Imperial Land Go. of Marseilles t e* ** Colbome (1870), If. jR. 11 Bq* 478* 
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debentures (form not given) were issued by the commissioners 
which purported to have been executed pursuant to statutory 
powers, and it was held that the commissioners were estopped 
from alleging that the debentures were issued in contravention 
of their statutory powers, and that a mandamus could issue to 
compel them to pay the interest on the debentures.' 1,1 

In Crouch v. Credit Fonder, in 1873, the company issued 
debentures payable to bearer, subject to conditions as to draw- 
ings, indorsed on the back. Some of these debentures were 
stolen, and afterwards purchased by the plaintiff, who acted in 
good faith. The plaintiff sued the company, who declined to 
pay, as they had notice of the robbery. It was admitted that 
similar instruments had been treated as negotiable. It was held 
that the usage did not make these instruments negotiable, as 
being contrary to general law, and it was doubted whether an 
instrument under seal could be a promissory note. 11 This case 
was doubted in Goodwin v. Roburts, in 1875, where the Court say 
that the case might be supported “ on the ground that there was 
substantially no proof whatever of general usage. We cannot 
concur in thinking that if proof of general usage had been estab- 
lished it would have been sufficient ground for refusing to give 
effect to it that it did not form part of what is called the ancient 
law merchant ”. 81 

In Re Romford Canal Co., in 1888, the company issued 
assignable debentures (form not given). Some were transferred 
for value to C, and others were deposited with D. Held, that C 
could prove without reference to equities between the company 
and the person to whom the debentures were issued, but that D 
took only as an equitable assignee, and could only prove for the 
amount he had advanced. Kay, J., reviews the previous cases 
and sums up their effect as follows : “ Where a company have 
power to issue securities, an irregularity in the issue cannot be set 
up against even the original holder if he has a right to presume 
omnia rite esse acta. If such security be legally transferable, 
such an irregularity, and, a fortiori , any equity against the 
original holder, cannot be asserted by the company against a 
bona fide transferee for value without notice; nor can such an 
equity be set up against an equitable transferee, whether the 


aa Wsbb v. Herne Bay OartmmioMrs (1870), L. R. 6 Q. B, 642. 

•* Growth v. GridU B’onmr (1873), L, R. 8 Q. B. 974. 

>4 Goodtoin v. Bob arts (1876), Xi. R. 10 Bx, 337, at p. 866, Ex. 03, 
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security was transferable at law or not, if by the original conduct 
of the company in issuing the security, or by their subsequent 
dealing with the transferee, he has a superior equity ”. 35 

In Bechuanaland Exploration Co. v. London Trading Bank, 
in 1898, the plaintiffs held certain bearer debentures issued by 
an English company. The plaintiffs’ secretary stole the deben- 
tures, and pledged them with the defendant bank for advances 
made. The defendants received the debentures in good faith, and 
it was shown that by the usage of the money market such 
debentures were treated as negotiable by delivery. It was held 
that the debentures were negotiable by custom, and that the 
defendants were entitled to retain them . 36 

This case was followed in 1902 in Edelstein v. Schuler 8f Co., 
where it was further held that the usage to treat these instru- 
ments as negotiable had been so often established that it was no 
longer necessary to prove it in evidence . 37 

By s. 77 of the Companies Act, 1929 (19 & 20 Geo. 5, c. 28), a 
doubt is removed as to the validity of debentures to bearer issued 
in Scotland, and they are declared to be valid and binding 
according to their terms. 

Deposit notes. — A banker’s deposit note or receipt is not a 
negotiable instrument. 38 

Dividend warrants. — In Partridge v. Bank of England, in 1846, 
dividend warrants payable to J. P., without the addition of the 
words “ order ” or “ bearer ”, were held not to be negotiable, 
although they bore J. P.’s receipt, and it was the practice of 
bankers to treat them as negotiable. 39 This case has since been 
doubted.* 0 And now by s. 8 of the Act, p, 26, instruments within 
the Act are negotiable unless they contain words prohibiting 
transfer. Apart from some peculiarity in the form of the 
particular instrument, 11 a dividend warrant is practically an 

35 Re Romford Canal Co. (1888), 24 Oh. D. 85, at p. 92. 

a* Bechuanaland Exploration Co. v. London Trading Bank, Ltd., [1898] 2 Q. B. 608. 
W Edelstein v, Schuler <t Co,, [1902] 2 K. B. 144. 

a* Clegg v, Burnett (1887), 66 L. T. 776; aa to deposit note with .cheque form on 
back, see Re Dillon (1890), 44 Ch. D. 76) and cf. Beauchrk v. Greaves (1886), 
2 T. L. R, 887 (receipt for bonds), and Hart on Banking, 8rd ed., pp. 607 efc seq. 
As to assignment of beneficial interest by surrender and taking out a new deposit 
note in name of assignee, see MeEneany v. Shelvin, [1912] 1 Ir. B. 278, O. A. 
Partridge v. Bank of England (1846), 9 Q. B. D96j 116 E. B,, Bx. Ch. 

Goodwin v. Roberts (1876), I/. B. 10 Ex. 887, at p. 364. 

41 Cf. Paget on Banking, 4th ed., pp. 180, 280 j cf, Thairlwall v. Great Northern 
Ry., [1910] 2 E, B. 589 (dividend warrant lost in post and cashed by thief). 
And of. Slingsby v. Westminster Bank (1930), 47 T, I,. E. 1. 
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ordinary cheque. By s. 97 (8) (d) nothing in the Act is to affect 
“ the validity of any usage relating to dividend warrants or the 
indorsement thereof This enactment was probably intended 
to protect the usage of paying dividend warrants on the indorse- 
ment of one of several payees, but otherwise it seems to con- 
template them as falling within the Act, where their form satisfies 
its requirements. 

Exchequer bonds. — Exchequer bonds, unless registered, are 
negotiable instruments payable to bearer, with bearer coupons 
attached. They are regulated by 29 & 80 Viet. c. 25 ; 52 & 58 
Viet. c. 6; and 5 & 6 Geo. 5, c. 55. For history of these instru- 
ments, see Palgrave’s Dictionary of Political Economy. 

Exchequer bills. — Exchequer bills are negotiable instruments. 
They were invented about the year 1695 by Charles Montagu, the 
Chancellor of the Exchequer under William III, in order to supply 
the wants of the nation at the time of the great re-coinage. They 
were first regulated by the statute 48 Geo. 8, c. 1 . That Act is 
now superseded by the Exchequer Bills and Bonds Act, 1866 
(29 & 80 Viet. c. 25), as amended by the Treasury Bills Act, 1877 
(40 & 41 Viet. c. 2) ; the National Debt Act, 1889 (52 & 58 Viet, 
c. 6), s. 5 ; and the Finance Act, 1916 (6 & 7 Geo. 5, c, 24), s. 69 
and Second Schedule. Exchequer bills are, at the option of the 
holder, current for a period of five years, but they may be sent 
in for payment, if the holder wishes it, once in the year at a 
fixed date, and during the six months preceding that fixed date 
they may be used for the payment of taxes. The interest on 
Exchequer bills is fixed half-yearly, and varies with the market 
rate of interest. Their negotiability was first affirmed in 1820 in 

a case where an Exchequer bill to “ or order” was 

improperly pledged by an agenL of the owners. 42 In 1846 the 
question arose whether the general lien of bankers applied to these 
instruments. It was held that it did, though the circumstances 
under which the particular bills had been deposited were such 
as to exclude the lien. “ Exchequer bills ”, said Lord Campbell 
in that case, “ are negotiable securities passing by delivery. The 
holder of negotiable securities is to be assumed to be the owner, 


<2 Wookey v. Pole (1820), i B. tc Aid. 1, see at pp. 10 and 13; 106 E. B.; but as to 
the eflect of a blank m other caBee, see Ft anoe v. Clark (1884), 26 Ch. D. 267, 
at p, 262, CS. A, 
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and third parties acting bona fide may treat with him as owner. 

. . . The right acquired by a general lien is an implied pledge, 
and where it would arise (supposing the securities to be the 
property of the apparent owner) I think it equally exists if the 
party claiming il has acted in good faith, although the subject 
of that lien should turn out to be the properly of a stranger.” “ 

Pay and pension warrants. — Pay and pension warrants issued 
by the Paymaster-General are not negotiable instruments . 41 But 
they may be crossed as if they were cheques : see s. 17 of the 
Revenue Act, 1888, p. 844. 

Poet office orders and postal orders. — Post office orders, it seems, 
are not negotiable instruments. Thus, in The Fine Art Society v. 
Union Bank, in 1886, the plaintiffs’ manager and the plaintiffs 
both banked with the defendants. The manager paid in to his 
own account post office orders belonging to the plaintiffs, and the 
defendants cashed them. The Post Office regulations provide 
that where a post office order is presented by a banker it is 
sufficient if it bears the stamp of the banker, although it is not 
signed by the payee. It was held that unsigned post office orders 
were not negotiable by delivery, and that the bank were liable 
for the conversion of the orders. The effect of the regulation was 
only to make “ the signature of a banker a substitute for the 
signature to the receipt of the original payee ”. t1 As to post 
office orders, see further s. 28 of the Post Office Act, 1908 
(8 Edw- 7, c. 48). As to postal orders, see ss. 24 and 25 of that 
Act, and the regulations made there under. For a few months 
after outbreak of war in 1914 postal orders were made legal tender 
under the powers conferred by s. 1 (6) of the Currency and Bank 
Notes Act, 1914 (4 & 5 Geo. 5, c. 14). 

In Goodwin v. Robarts, in 1875, scrip to bearer for Russian 
Government bonds was held to be negotiable, and where the 
broker in possession of the scrip improperly pledged it with his 
own bankers, it was held that they got a good title. The Courts 
of Exchequer and Exchequer Chamber based their decision on 
the ground of mercantile usage. The House of Lords accepted 


43 BrandtJo v, Barnett (1816), 12 01. & S'. 787, at p. 805 ; 8 E. B., JH,. L. 

<* Janet it Co, v. Coventry, [1909] 2 K. B, 1029, at pp. 1040, 1011 

Fine Art Society v. Union Bank (1886), 17 Q. B. f>. 705, C, A,, see at p. 71a; 
and cf. MeEntire v. Fatter 4 Co. (1889), 22 Q. B. D. at p 442 j and Paget on 
Banking, 4th ed,. p. 144. 
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this ground, but further affirmed the Courts below on the ground 
that the form of the instrument created an estoppel. 4,1 In 1877, 
on similar facts, scrip certificates to bearer for shares in an 
English joint stock company (the Anglo-Egyptian Banking 
Company, Ltd.), were held to be negotiable. 47 

The non-liability of the English agents who signed the foreign 
scrip was clearly pointed out. 48 


Share certificates and transfers. — Share certificates and transfers 
are not negotiable instruments. In Swan v. North British 
Australasian Co., in 1868 (where the distinction between share 
transfers and negotiable instruments is clearly pointed out by 
Byles, J.), the plaintiff wishing to sell some shares in a company, 
executed a transfer form in blank. His hroker fraudulently 
filled up the transfer with the description of shares in another 
company and sold them to a bona fide purchaser. Held, that 
the sale was ineffectual, and that the plaintiff was entitled to 
have his name restored to the list of shareholders. 40 

In France v. Clark, in 1884, the holder of shares in a company 
deposited the certificates with C as security for £150, and 
executed a transfer with the transferee’s name in blank. C 
deposited the certificates and Lransfer as security for £250 with 
D. After C’s death, D filled in his own name as transferee. Held, 
that D had no title to the shares beyond a claim for the £150 
advanced by C, and that the same principle would have applied 
even if the shares had been negotiable instruments. 

In London and County Bank v. River Plate Bank, in 1887, 
share certificates of the Pennsylvania Railway with blank transfer 
forms, indorsed on the back, were stolen by a bank manager and 
pledged with the plaintiffs for his private account. He afterwards 
obtained them back from the plaintiffs by fraud and restored 
them to his own bank. It was shown that these shares were 
treated as negotiable by delivery in the English market. Held, 


B. D. 194. 
887. at p. 844. 


Sco, too, oases cited, 


ie Goodtom v. Robarts (1875), L. R. IQ Ex. 76, and in Ex. Cb. 387; affirmed by 
H. L. 1 App. Gas. 476 See tbe last gicrand oritwised, Colonial Ranis v. Cady 

S , 15 App. Cas. 267, at p. 28a. 

all y. Metropolitan Bank (1877), 1 . 

** Oooiwin 7. Robarts (1875), L. R 10 Ex. 

S . 819, as to foreign bond*,. 
wan v. North British Australasian Co. 

Ex. Ch.; c£ Saaiti Ginirale de Paris 7. 
to the liability of tbs company certifying the transfer to the transferee, sea Bishop 
■v. BalUs Co. (1890), 26 Q. B. D. 612, C. A. 

**> France v. Clark (1884), 26 Ch. 15. 257 , 0. A. 


(1868), 82 L. J. Ex. 273, at 
Walker (1885), 11 App. Cas 


278, 

As 



880 


BILLS OF EXCHANGE 


that they were not negotiable instruments, and that the pledgees 
(plaintiffs) had no title to them .’ 1 

In Sheffield v. London Joint Stock Bank, in 1888 (p. 820) share 
certificates, and other securities, some of which were clearly 
negotiable, were pledged with a money-dealer and afterwards 
deposited by him with his bankers to secure a running account. 
The case turned on the point that the bankers knew that the 
securities were not the money-dealer’s own and is therefore not 
in point here. 

In Williams v. Colonial Bank, in 1888, the executors of a share- 
holder in a New York railway executed blank transfers which 
were indorsed on the back of the share certificates, and handed 
them to a broker for sale. The broker fraudulently pledged them 
with the bank for advances to himself. Held, that the executors 
were entitled to have the certificates back from the bank. “ It 
is admitted ”, said Bowen, L.J., “ that the certificates are not 
negotiable instruments according to English law. . . . The 
broad principle is that, except in the case of a sale in market 
overt, a person does not acquire a title to a personal chattel 
from anybody except the true owner ” ; and, dealing with the 
question of estoppel, he points out that it must consist in some 
express or implied representation, and that in this case there 
was nothing on the face of the documents to suggest that the 
<f bearer ” would become entitled to the shares . 82 The decision 
was affirmed in 1890 by the House of Lords under the name of 
Colonial Bank v. Cady, when it was held that as the dealings 
with the certificates took place in England, the rights in respect 
of such dealings must be determined by English law, and that 
the conduct of the executors in delivering the certificates to their 
broker, with the transferee’s name in blank, did not preclude 
them from setting up their title against the bank. After distin- 
guishing the case of negotiable instruments, Lord Herschell says : 
“ The question, what is necessary or effectual to transfer the 
shares in such a company, or to perfect the title to them, where 
there is or must be held to have been an intention to transfer 
them, must be answered by reference to the law of the State of 
New York. But the rights arising out of a transaction entered 

a London and County Bank v. London and River Plate Bank (1887), 20 Q, B. D. 282. 

(The case was appealed on another point as to negotiable bonds, and affirmed, 

21 Q, B. D. 885, C. A ■ ; of. Lloyds Bank y. Suites Borikvmin (1912), 17 Com. Cas. 

at p. 297, per Hamilton, J. 

** Williams v. Colonial Bank (1888), 38 Cb. D. 888, at p. 408, C, A. 
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into by parties in this country, whether, for example, it operated 
to effect a binding sale or pledge as against the owner of the 
shares, must be determined by the law prevailing here 5 \ 5J In 
Fry v. Smellier in 1912, the holder of shares in a company 
handed to an agent the share certificates and a transfer signed in 
blank, instructing him to borrow thereon a specified sum of 
money. The agent, contrary to his instructions, borrowed a 
less sum of money. Held, that the lender could retain the 
documents until repayment of the sum he had lent. 

In Fuller v. Glyn , Mills 8? Co., in 1914,' 55 the plaintiff bought 
shares which he left with his stockbrokers, and which with his 
knowledge were put into the names of two nominees of his 
brokers. The brokers pledged these shares with their bankers. 
Held, that the bankers had a good title as pledgees, there being 
nothing to put them on inquiry as to the brokers’ rights to deal 
with them. 


Treasury bills. — Treasury bills owe their origin to the Treasury 
Bills Act, 1877 (40 & 41 Viet. c. 2), and they are regulated by 
that Act as amended by s. 5 of the National Debt Act, 1889 
(52 & 58 Viet. c. 6), and the Revenue Act, 1906 (6 Edw. 7, c. 20), 
s. 10, and by regulations made by the Treasury. The regulations 
now in force are those of May 81, 1889 (see Stat. Rules and 
Orders, Revised, vol. 10). Treasury bills constitute part of the 
unfunded or floating debt of the country, and are dealt with as 
ordinary commercial bills. The Treasury advertise for tenders, 
and the bills are issued at the best price that can be obtained 
for them. See also Exchequer Bills, p. 827. 


Treasury currency notes. — The issue of Treasury currency notes 
for £1 and 10s. was authorised and regulated by the Currency 
and Bank Notes Act, 1914 (4 & 5 Geo. 5, c. 14), as amended by 
-the Currency and Bank Notes (Amendment) Act, 1914 (4 & 5 
Geo. 5, c. 72), the Finance Act, 1915 (5 & 6 Geo. 5, c. 62), s. 27, 
and s. 1 of the Gold Standard Act, 1925 (15 & 16 Geo. 5, c. 29). 50 
They were bearer notes issued by the Treasury, and were legal 


aa Colonial Bank v. Cady (1890), IS App. Cas. 287, at p. 288. 
s* [1912] 3 K. B. 282, 0. A. 
ss [1914] 2 E. B, 168. 

so The operation of s, 1 (2) of thia Aot is suspended by the Gold Standard (Amend' 
ment) Act, 1981 (21 & 22 Geo. 6, c, 46). 
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Lender throughout the United Kingdom. The legislation author- 
ising their issue was repealed in 1928. 87 

Warranty of title and genuineness. — In the case of a bill or note 
payable to bearer the obligations of the transferor as regards its 
genuineness and his right to transfer are defined by s. 58 (8) 
of the Bills of Exchange Act. In the case of other negotiable 
securities, the precise extent of the transferor’s liabilities is not 
very clear. It seems that, as in the case of a sale of goods, the 
seller warrants his right to sell, 58 but it is doubtful whether the 
buyer is only entitled to a return of bis money if the seller have 
no title, or whether he can sue for damages beyond. 

Where the buyer had bought forged scrip which the seller had 
sold in good faith, it was held that he was only entitled to a 
return of the money he had paid. 58 Where shares are sold and 
the buyer refuses to accept and pay for them, the measure of 
damages is the best obtainable market price at the dale of 
breach. 80 


By the Currency and Bank Notes Act, 1988, £•• 18, and Schedule, 
s® Raphael v. Burt (1884), 1 C. & E. 826 (United SlateB “ called bonds ") ; of. Meyer 
v. Richardt (1896), 108 United States Hep. 886, at p. 406 
s* Westrapp v Solomon (1849), 8 0. B. 346, see at p. 873; 188 E K. j ci. Young v 
Cole (1887), 3 Bing;. N. C. 724; 182 E. R. (Guatemala bonds); Lameit v. Heath 
(1846), 16 M. & W. 486; 163 E. R (railway scrip); Gompertz v. Bartlett (1868), 
2 E. & B. 819; 118 E. R. (foreign bill); Gurney y. Womersley (1864), 4 E. & 
B. 183, at p 141; 119 E. R. (with forged acceptance). 

80 Jamal v, Moolla Datoood, [1916] A. C, 176, P. C 
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No. 1 . — Inland Bill or Exchange. 

£100 

London, 1st January, 1887. 

Three months alter date pay to our order the sum of one 
hundred pounds lor value received. 

Andrews & Co. 

To Messrs. Brown & Sons, Liverpool. 


No. 2 . — Foreign Bill op Exchange. 


No. 025. Exchange for £100. 

Calcutta, 1st January, 1882. 

Six months alter sight of this first of Exchange (second and 
third unpaid), pay to the order of Mr. John Charles one hundred 
pounds, for value received, and charge the same to account of 
Messrs. Smith & Co. against your letter of credit, No. 21. 

James Andrews. 

To Mr. J. Brown, London. 


No. 8 . — Foreign Bill op Exchange. 


No. 016. 

London, 1st February, 1882. For Rs.550— 8 — 0. 
At sixty days after sight of this first of Exchange (second and 
third unpaid), pay to the order of Messrs. Charles & Co. five 
hundred and fifty rupees, eight annas, which place to account 
shipment of copper per “ Swallow 
Value received. Andrews & Co. 

To Messrs. Brown & Sons, Calcutta. 
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No. 4 . — Promissory Note. 


£100 

London, 1st January, 1882. 

On demand I promise to pay to Mr. John Charles or order 
one hundred pounds, with interest at five per cent, per annum 
■until payment, for value received. 

John Brown. 


No. 5. — French Bill. 1 * 


Pans, le l w Mai, 1887. B. P. 1,000 Ir. 

A deux mois de vue il vous plaira payer par cette seule de 
change a l’ordre de M. Charles la somme de mille francs, valeur 
en merchandises (ou en compte, ou en argent, &c.), sans autre 
avis de 

Voire serviteur, 

A Messieurs V. Bonner & Cie. Dufouk. 

Au Havre. 


No. 8 . — Treasury Bill. 


Due 


(Per Acts 40 Viet. e. 2, and 52 Viet. c. 6.) 


A. 0000.1. 


A. 0000.1. 


£ London. 

This Treasury bill entitles s or order to payment of 

pounds at the Bank of England out of the Consolidated 
Fund of the United Kingdom on the 

Secretary to His Majesty’s Treasury. 


No 7. 3 — Notice of Dishonour [or Protest] to Drawer. 

[Date and address .] 

Take notice that a hill, for £ drawn by you under date the 

on and payable at , has been dishonoured by non- 

i See Bravard-Demangeat, 7th ad., p. 276. 

* If this blank be not filled in the bill will be paid to bearer. 

* This and the two following forms are thoee given In the Schedule to the Bills of 
■Exchange Bill, 1881. They were omitted in the Act. 
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payment* [or non-acceptance], and that you are held responsible 
therefor. 

(Signed) J. S. 

N B — t»ho case oC a foicign bill add “ and protested ", if it has been noted 
01 piotcstcd. 


No. 8 . — Notice of Dishonour [or Protest] to Indorser. 

[Date and address.] 

Take notice that a bill, for £ drawn by under 

date the on and payable at , and which bears your 

indorsement, has been dishonoured by non-acceptance [or non- 
payment],* and that you are held responsible therefor. 

(Signed) J. S. 

B. — In the case of a foreign bill add “ and protested ", if it has been noted 
or protested 


No. 9 . — Notice to Drawer of Partial Acceptance. 

[Date and address.] 

Take notice that a bill, for £ drawn by you under 

date the on , has been accepted by him for £ only, 

and that you are held responsible for the balance and expenses. 

(Signed) J. S. 


No. 10. — English Protest for Non-Acceftance. 

On the day of one thousand eight hundred and eighty 

, X [James Brown], public notary, by lawful authority and 
sworn, dwelling in in the county of in the United King- 
dom of Great Britain and Ireland, at the request of C D [or 

of the holder] did'exhibit the original bill of exchange, whereof a true 
copy is on the other side written, unto E F at his counting-house [or 
unto a clerk in the counting-house of E F], the person upon whom 
the same is drawn, and demanded acceptance thereof, and he 
answered [that it would not be accepted at present or as the case may 
be]. 

Wherefore I, the said notary, at the request aforesaid, did and do 
by these presents protest against the drawer of the said bill and all 
other parties thereto, and all others concerned, for all costs of 
exchange, re-exchange, and all costs, damages, and interest, present 
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and to come, for want of acceptance of the said bill. Thus protested 
in the presence of W S and T R, witnesses. 

Which I attest, 

James Brown, 
Notary public of — — . 4 



No. 11. — Act of Honour. 


On the day of , one thousand eight hundred and eighty 

, I [James Brown], notary public, duly admitted and sworn, 
dwelling in [Liverpool] in the county of , in the United 

Kingdom of Great Britain and Ireland, do hereby certify that the 
original bill of exchange for pounds, of which a copy is on the 

other side written (and protested for non-payment) was this day 
exhibited unto C D of [Liverpool], one of the firm of [Smith & Co ], 
who declared before me that the said firm would pay the amount of 
the said bill for the honour of [James & Co.], the indorsers, bolding 
the drawers and all prior indorsers, and all other proper persons, 
responsible to them the said [Smith & Co.] for the said sum, and for 
all interest, damages, and expenses. I have therefore granted this 
notarial act of honour accordingly. 

^ — v Which I attest, 



Seal 


James Brown, 
Notary public of Liverpool. 


No. 12. — French Protest fob Non-Acceptance. 

L’an le & la requite du sieur negotiant patent^, 

demeurant & disant domicile en ma demeure. 

J’ai soussignfi, somm6 et interpelle le sieur N ati domicile 

indiqu6 au titre ci-dessus tr&nscrit a rue oh dtant j’ai 
parte & de prSsentement accepter, pour payer h Peeheance, la 
lettre de change ci-dessus trans-scrite, de la somme de lui 

declarant qu’fi defaut je protestais toutes pertes, ddpens, dommages 
et int&Sts du renvoi de la-dite lettre de change, a qui de droit, change, 
rechange et autres frais, aux risques, perils et fortune de qui il 
appartieadra. Lequel a rdpondu que (rdponse) et a signd (signature) 

* Koe Brooks' Notary, Sth ed , pp 214, 222; and Chi tty's Commercial Law, 'V'ol. 4, 

p Sit. 
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[ou somrne de signer sa rSponse, a refusfi] . Laquelle r^ponse j’ai pris 
pour refus d’acceptation et j*ai rdit^rd les protestations ci-dessus faiteB 
sous toutes reserves. 

Le tout fait en presence et aseistd de J B, demeurant a L — et de 
T S, demeurant a M — tdmoins frangais, majeurs, lesquels out avec 
moi signe le present,’ dont acte, duquel j’ai, au dit domicile, et 
parlant comme dessus, laisse au susnommd copie, ainsi quc de la dite 
lettre de change. Le cofit est de . . . 

[Signatures.] 

» Br&vard'Deroangeat, 7th ed , p 248 The witnesses, though usual, aie not 
necessary. 



( 338 ) 


APPENDIX II 


STATUTES 

PROMISSORY NOTES ACT, 1868. 

(26 & 27 Vxct. c. 105.) 

An Act to remove certain restrictions on the negotiation of Promissory 

Notes and Bills of Exchange under a limited sum. 

[28th July, 1868.] 

Repeal of certain enactments restraining negotiation of bills and 
notes for a limited sum. — Section 1 . The Act passed in the seventeenth 
year of the reign of King George the Third, chapter thirty, and so 
much and such part and parts of any other Act or Acts as continue 
or revive the said Act, or as prohibit or restrain or impose any 
penalty for or on account of the publishing, uttering, or negotiating 
in England of any promissory or other note, not being a note 
payable to bearer on demand, bill of exchange, draft, or undertaking 
in ■writing, being negotiable or transferable, for the payment of twenty 
shillings, or above that sum and less than five pounds, or on 'which 
twenty shillings or above that sum and less than five pounds, shall 
Temain undischarged, made, drawn, or endorsed in any other manner 
than as directed by the said Act of the seventeenth year aforesaid 
and also the seventeenth section and schedules (C) and (D) of the 
Bank Notes (Scotland) Act, 1845, requiring or directing that all such 
notes, bills, drafts, or undertakings as aforesaid, which shall be issued 
in Scotland, shall be made, drawn, or endorsed according to the forms 
contained in the said schedules respectively, shall be and the same 
is and are hereby repealed. 

( Section 2 spent.) 

Note . — This Act was a temporary Act, but it was made permanent by the 
Expiring Laws Act, 1922 (12 & 18 Geo. 5, o. 60). The 17 Geo. 8, c. SO, and the 
48 Geo, 3, c, 88, weie lepealcd by the Bills of Exchange Act. 1882. 
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JUDGMENTS ACT, 1888. 

(1 & 2 Vict. c. 110.) 

How bills, notes, and cheques are to be taken in execution . — Section 
12. That by virtue of any writ or fieri facias to be sued out of any 
superior or inferior court after the time appointed for the commence- 
ment of this Act, or any precept in pursuance thereof, the sheriff or 
other officer having the execution thereof may and shall seize and 
take any money or bank notes (whether of the Governor and Company 
of the Bank of England, or of any other bank or bankers), and any 
cheques, bills of exchange, promissory notes, bonds, specialties, or 
other securities for money, belonging -to the person against whose 
effects such writ of fieri facias shall be sued out; and may and 
shall pay or deliver to the party suing out such execution any 
money or bank notes which shall be so seized, or a sufficient part 
thereof ; and may and shall hold any such cheques, bills of exchange, 
promissory notes, bonds, specialties, or other securities for money as 
a security or securities for the amount by such writ of fieri facias 
directed to be levied, or so much thereof as shall not have been other- 
wise levied and raised; and may sue in the name of such sheriff or 
other officer for the recovery of the sum or Bums secured thereby, if 
and when the time of payment thereof shall have arrived; and the 
payment to such sheriff or other officer by the party liable on any such 
cheque, bill of exchange, promissory note, bond, specialty, or other 
security, with or without suit, or the recovery and levying execution 
against the party so liable, shall discharge him to the extent of such 
payment, or of such recovery and levy in execution, as the case may 
be, from his liability on any such cheque, bill of exchange, promissory 
note, bond, specialty, or other security ; and such sheriff or other 
officer may and shall pay over to the party suing out such writ the 
money so to be recovered, or such part thereof as shall be sufficient to 
discharge the amount by such writ directed to be levied; and if, 
after satisfaction of the amount so to be levied, together with 
sheriff’s poundage and expenses, any surplus shall remain in the hands 
of such sheriff or other officer, the same shall be paid to the party 
against whom such writ shall be so issued : Provided that no such 
sheriff or other officer shall be bound to sue any party liable upon 
any such cheque, bill of exchange, promissory note, bond, specialty, 
or other security, unless the party suing out such execution shall enter 
into a bond, with two sufficient sureties, for indemnifying him from 
all costs and expenses to be incurred in the prosecution of such action, 
or to which he may become liable in consequence thereof, the expense 
of such bond to be deducted out of any money to be recovered in 
such action. 

Note .— See note to s, 88 of the Bills of Exchange Aot and the Annual Practice. 
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STAMP ACT, 1858. 

(16 & 17 Vict. c. 59.) 

Payment by banker of draft or order held under forged indorsement. 
— Section 19. Provided always, that any draft or order drawn upon 
a banker for a sum of money payable to order on demand which shall, 
when presented for payment, purport to be indorsed by the person to 
whom the same shall be drawn payable, shall be a sufficient authority 
to such banker to pay the amount of such draft or order to the bearer 
thereof; and it shall not be incumbent on such banker to prove that 
such indorsement, or any subsequent indorsement, was made by or 
under the direction or authority of the person to whom the said draft 
or order was or is made payable either by the drawer or any indorser 
thereof. 

Note . — The remaining sections of this Act, which related to Btamps, have long 
been repealed. The provisions oi this section, in so far as they relate to bills 
payable on demand, aie reproduced by s. 60 ot the Bills of Exchange Act, p. 203; 
but it was not included m the schedule of repeals, because it was thought it might 
apply to drafts or orders other than hills; and it has been held that it applies to 
drafts diawn by one branch bank on another. 1 For the decisions on it, soe notes 
to s. 60, p. 206. It has no apparent conncotioni with s. 18, the section which 
preceded it, and which related to spoiled stamps. The section, Bays Lord Lindley, 
h was inserted at the instance of Lord Overstone, when cheques to order on demand 
bearing penny Btamps were drat introduced. He saw that these would become 
oommon, and would expose bankas to serious risks from forged indorsements, and 
the section was inserted for their protection. The Act, except s. 10, has been 
repealed, and in 1872 it waB made applicable to documents issued by the Paymaster- 
General m pursuance of the Chancery Funds Act (86 & 86 Yiot. c. 44, s. 11) 

See now s. 139 of the Supreme Court of Judicature (Consolidation) Act, 1026 (16 & 
16 Geo. 6, c. 49). It is perhaps doubtful how far the section applies to foreign 
drafts, e.g., a draft drawn by a branoh office abroad on the head office in England. 


COMMON LAW PROCEDURE ACT, 1854. 

(17 & 18 Vict. c. 125.) 

Lost negotiable Instruments.-— Section 87. In case of any action 
founded upon a bill of exchange or other negotiable instrument, it 
shall be lawful for the Court or a judge to order that the loss of such 
instrument shall not be set up, provided an indemnity is given to the 
satisfaction of the Court, or a judge, or a master, against the olaims 
of any other person upon such negotiable instrument. 

Note.— In so far as this section relates to bills and notes, it is reproduced and 
extended by s, 70 of the Bills of Exchange Act, p, 229. It was not repealed 
because it applies to all negotiable instruments, and not merely to bills and notes. 

1 Capital and Counties Bank v. Gordon, [1908] A, C. 240, 251, per Lord Lindley. 
a Ibid, per Lord Lindley at p, 201. 
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BANK HOLIDAYS ACT, 1871. 

(84 & 85 Vict. c. 17.) 

An Act to make provision for Bank Holidays , and respecting obliga- 
tions to make payments and do other acts on such Bank Holidays. 

Bills due on bank holidays to be payable on the following day. — 
Section 1. The several days in the schedule to this Act mentioned 
(and which days are in this Act hereinafter referred to as bank 
holidays) shall be kept as close holidays in all banks in England and 
Ireland and Scotland respectively, and all bills of exchange and 
promissory notes which are due and payable on any such bank holiday 
shall be payable, and in case of non-payment may be noted and 
protested, on the next following day, and not on such bank holiday ; 
and any su6h noting or protest shall be as valid as if made on the 
day on which the bill or note was made due and payable; and for 
all the purposes of this Act the day next following a bank holiday 
shall mean the next following day on which a bill of exchange may 
be lawfully noted or protested. 

Provision as to notice of dishonour and presentation for honour. — 
Section 2. When the day on which any notice of dishonour of an 
unpaid bill of exchange or promissory note should be given, or when 
the day on which a bill of exchange or promissory note should be 
presented or received for acceptance, or accepted or forwarded to any 
referee or referees, is a bank holiday, such notice of dishonour shall 
be given and such bill of exchange or promissory note shall be 
presented or forwarded on the day next following such bank holiday. 

As to any payments on bank holidays .— Section 8. No person shall 
be compellable to make any payment or to do any act upon such bank 
holidays which he would not he compellable to do or make on 
Christmas Day or Good Friday; and the obligation to make such 
payment and do such act shall apply to the day following such hank 
holiday ; and the making of such payment and doing such act on such 
following day shall be equivalent to payment of the money or perform- 
ance of the act on the holiday. 

Appointment of special bank holidays by royal proclamation.— 
Section 4. It shall be lawful for her Majesty, from time to time, as to 
her Majesty may seem fit, by proclamation, in the manner in which 
solemn fasts or days of public thanksgiving may be appointed, to 
appoint a special day to he observed as a bank holiday, either 
throughout the United Kingdom or in any part thereof, or in any 
county, city, borough, or district therein, and any day so appointed 
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shall be kept as a close holiday in all banks within the locality 
mentioned in such proclamation, and shall, as regards bills of exchange 
and promissory notes payable in such locality, be deemed to be a 
bank holiday for all the purposes of this Act. 

Note — See the proclamation ot Maich 24, 1902, appointing June 26 and 27 as 
general hank holidays foi the purpose of the Eoyal Coionation, and for a pioclama- 
turn appointing a localised bank holiday, see the proclamation of Qctobei 20, 1902, 
appointing October 26 as a bank holiday throughout the county of London foi 
the puipose of the Eoyal progress to the City. And see the proclamation of March 
22, 1911, " appointing Thursday, June 22nd, and Friday, June 23id, bank hohdaya 
and public holidays throughout the United Kingdom and in the County of London 
respectively ", to celebrate the King's coionation and progless thiough London 

Day appointed for bank holiday may be altered by Order in 
Connell. — Section 5. It shall be lawful for her Majesty in like manner, 
from time to time, when it is made to appear to her Majesty in 
Council in any special case that in any year it is inexpedient that a 
day by this Act appointed for a hank holiday should be a bank 
holiday, to declare that such day shall not in such year be a bank 
holiday, and to appoint such other day as to her Majesty in Council 
may seem fit to be a bank holiday instead of such day, and thereupon 
the day so appointed shall in such year be substituted for the day so 
appointed by this Act. 

Exercise of powers conferred by ss. 4 and 8 in Ireland by Lord 
Lieutenant — Section 6. [Superseded and repealed by s, 8 of the 
Holidays Extension Act, 1875 (88 & 89 Vicl. c. 18).] 

Short title — Section 7, This Act may be cited for all purposes as 
u The Bank Holidays Act, 1871 

Schedule, 

Bank Holidays in England [and Ireland}, 3 

Easter Monday. 

The Monday in Whitsun week. 

The first Monday in August. 

The twenty-sixth day of December, if a week day. 

Bank Holidays in Scotland, 


New Year’s Day. 

Christmas Day. 

If either of the above days falls on a Sunday the next following 
Monday shall he a hank holiday. 

* The Irish Free State, and, perhaps, Northern Ireland, can now make their own 
arrangements as to bank holidays, But, ss before pointed out, negotiable 
instruments are a reserved subject as regards Northern Ireland • see p„ 1, 
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Good Friday, 

The first Monday of May. 

The first Monday of August. 

Note. — Foi the history ot this legislation, set an article in the Journal o£ the 
Institute of Bankeis, vol 22, p. 206 (May, 1901) This Act it amended and extended 
by the Holidays Extension Act, 1875 (88 & 39 Viet e 13, set out below), and by 
the Bank Holidays (Tieland) Act, 1903 (3 Edw. 7, c 1), which provides foi making 
St Pat nek's Day a bank holiday in Ireland (see p 344) At ragaidb bills and notes 
it must he read with and subject to s. 14 of the Bills oi Exchange Act, p 36 


HOLIDAYS EXTENSION ACT, 1875. 

(38 & 39 Vict. c. 18.) 

Days mentioned in schedule to be holidays.— Section l. The several 
days and each and every of them in the schedule to this Act men- 
tioned, being holidays under the Holidays Act of 1871, shall be kept 
as public holidays in the customs, inland revenue offices, and bonding 
warehouses in England and Ireland respectively ; and it shall be lawful 
for the directors or governing body (by whatever name known) of 
any dock or docks in England and Ireland respectively to cause the 
said days or any of them to be kept as holidays in such dock or docks, 
any restraining clause in any Act of Parliament notwithstanding : 
Provided that such directors or governing body shall give notice 
thereof by inserting an advertisement to that effect in some newspaper 
circulating in the locality of such dock or docks, and by affixing to 
the principal gates of the said dock or docks, or to some conspicuous 
place in the immediate neighbourhood, a notice to the same effect for 
at least a week immediately preceding any day which it is intended 
to observe as a holiday under this Act ; and the anniversary of the 
coronation of her Majesty and her successors, and the birthday of the 
Prince of Wales, shall no longer be kept as holidays in any inland 
revenue office in England or Ireland, 

December 26 felling on Sunday.— Section 2. Whenever the 20th 
day of December shall fall on a Sunday, the Monday immediately next 
following, that is to say, the 27th day of December, shall be a holiday 
under this Act, and also under the Holidays Act of 1871. 

ExerolBe of powers by Lord Lieutenant of Ireland .— Section 8. The 
powers conferred on her Majesty by ss. 4 and 5 of the Holidays Act 
of 1871 may be exercised in Ireland, as far as relates to that part of 
the United Kingdom, by the Lord Lieutenant in Council, and s. 6 of 
that Act is hereby repealed ; and those powers of her Majesty and of 
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the Lord Lieutenant in Council shall extend to holidays under this 
Act. 

Short title . — Section 4. This Act may be cited for all purposes as 
“ The Holidays Extension Act, 1875 ”. 

Schedule. 

Easter Monday. 

Monday in Whitsun -week. 

The first Monday in August. 

The 26th of December (if a week day). 

St. Patrick's Day in Ireland, Note. — The provisions of this Act and ot the Act o£ 
1871 are further extended by tho Bank Holiday (Ireland) Act, 1903 (3 Edw. 7, o. 1), 
which makes St Patrick’s Day a bank holiday m Ireland, and provides as follows: — 

Seotion 1. — The provisions of tha Bank Holidays Act, 1871, and the Holidays 
Extension Aot, 1875, so far as they relate to Ireland, are extended to the seventeenth 
day of every March when a week day, and, if a Sunday, to the next day following, 
and this day shall be a bank holiday in Ireland within the meaning of these Acts. 

As to Ireland now, see p. 1. 


REVENUE ACT, 1883. 

(46 & 47 VlCT. C. 55.) 

Extension of 43 & 46 Ylot. o. 61, ss. 76 to 32, and 24 & 23 Ylet. 
c. 98, s. 23, to certain drafts on bankers . — Section 17. Sections seventy- 
six to eighty-two, both inclusive, of the Bills of Exchange Act, 1882, 
(and s. twenty-five of the Forgery Aot, 1861] shall extend to any 
document issued by a customer of any banker, and intended to enable 
any person or body corporate to obtain payment from such banker of 
the sum mentioned in such document, and shall so extend in like 
manner as if the said document were a cheque. 

Provided that nothing in this Act shall be deemed to render any 
such document a negotiable instrument. 

For the purpose of this section, her Majesty’s Paymaster-General, 
and the Queen’s and Lord Treasurer’s Remembrancer in Scotland 
shall he deemed to be bankers, and the public officers drawing on 
them shall be deemed customers. 

Note.— See p, 304 as to crossed cheques, and Capital and Counttea Bank v. 
Cordon, [1903} A. 0. 240, at pp. 250 , 251, H. li. 

S. 25 of the Forgery Act, 1861, is now reproduced in s. 1 (8) of the Forgery Aot, 
1018 (3 & 4 Geo. 5. o. 27). 
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COUNTY COURTS ACT, 1084. 

(24 & 25 Geo. 5, c. 58.) 

IKh&t goods may bo seized. — Section 121. Every bailiff or officer 
executing any warrant of execution issued from a County Court against 
the goods and chattels of any person may by virtue thereof seize, — 

(a) any of the goods and chattels of that person except the wearing 

apparel and bedding of that person or his family, and the tools 
and implements of his trade, to the value of five pounds, which 
shall to that extent be protected from such seizure ; and 

(b) any money, bank notes, bills of exchange, promissory notes, 

bonds, specialties or securities for money, belonging to that 
person. 

Replacing 51 & 52 Viet. c. 48, s. 147. 

Disposal of bills of exchange, eto„ seized Section 123. The 

registrar shall hold any bills of exchange, promissory notes, bonds, 
specialties, or other securities for money seized under process of a 
County Court, as security for the amount directed to be levied by 
such execution, or so much thereof as has not been otherwise levied 
or raised, for the benefit of the plaintiff, and the plaintiff may sue in 
the name of the defendant, or in the name of any person in whose 
name the defendant might have sued, for the recovery of the sum or 
sums secured or made payable thereby when the time of payment 
thereof arrives. 

Replacing County Courts Act, 1888 (51 & 62 Viet. c. 48), s. 148. 

Note — See The County Court Practice, 


STAMP ACT, 1891. 

(54 & 55 Vict. c. 89.) 

All duties to be paid according to regulations of Act .— Section 2. ,AU 
stamp duties for the time being chargeable by law upon any instru- 
ments are to be paid and denoted according to the regulations in this 
Act contained, and except where express provision is made to the 
contrary are to be denoted by impressed stamps only. 

Note . — A stamp objection may be pleaded; see, e.g., Oetlinger v. Cohn, [10081 
IK, B. 582. But it is not usual to do so, because when the instrument is tendered 
in evidence tie officer of tie Court raises tie objection. As to stamp laws generally, 
see Alpe's Law of Stamp Duties (20ti ed.) (1980). 

Ireland. — As to Northern Ireland, see s. 39 of the Government of Ireland Act T 1920 
(10 & 11 Geo. 5, e. 67), providing against double stamp duties, and tie consequential 
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Oidei in Council of Jannaiy 31, 1922, adapting the Act of 1921, punted Stat Eules 
and Oiders, 1922, p 708. 

As to the Irish Free State, see the Order in Council of March 29, 1923, set out 
p 3S7. 

Facts and oiroumstanoes affecting duty to be set forth in instru- 
ments. — Section 5. All the facts and circumstances affecting the 
liability of any instrument to duty, or the amount of the duty with 
which any instrument is chargeable, are to be fully and truly set forth 
in the instrument; and every person who with intent to defraud her 
Majesty — 

(a) Executes any instrument in which all the said facts and circum- 

stances are not fully and truly set forth ; or 

(b) Being employed or concerned in or about the preparation of 

any instrument, neglects or omits fully and truly to set forth 
therein all the said facts and circumstances, 
shall incur a fine of £10. 

Note. — A post dated cheque is valid , 4 but it is conceived that the peison who issiieB 
it might possibly mcui a penalty under this section. 

Mode of calculating ad valorem duty in certain oases — Section o.— 
(1) Where an instrument is chargeable with ad valorem duty in 
respect of (a) any money in any foreign or colonial currency, or (b) 
any stock or marketable security, the duty shall be calculated on the 
value, on the day of the date of the instrument, of the money in 
British currency according to the current rate of exchange, or of 
the stock or security according to the average price thereof. 

Note —-This section is amended by s 12 of the Finance Act, 1899 (62 & 63 Viet 
c. 9), as regards mbtiuments " othei than a bill ot exchange oi piomissoiy note ", 
It therefore stands as regards bills and notes. 

(2) Where an instrument contains a statement of current rate of 
exchange, or average price, as the case may require, and is stamped 
in accordance with that statement, it is, so far as regards the subject- 
matter of the statement, to be deemed duly stamped, unless or until 
it is shown that the statement is untrue, and that the instrument is 
in fact insufficiently stamped. 

Note — The sum receivable by the holder at matunty is calculated accoiding lo a 
different mle, See Bills ot Exchange Act, s 72 (4), p 239. 

General directions as to the cancellation of adhesive stamp. — Section 
8.— (1) An instrument, the duty upon which is required or permitted 
by law to be denoted by an adhesive stamp, is not to be deemed duly 
stamped 1 with an adhesive stamp unless the person required by law 

4 Gattu v. Feu (1877), 0 Ex D. 266, Royal Bank o/ Scotland v, Tottenham, {18941 
2 <3. B. 715, 0. A 
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to cancel the adhesive stamp cancels the same by writing on or across 
the stamp his name or initials, or the name or initials oi his firm, 
together with the true date of his so writing, or otherwise effectually 
cancels the stamp, and renders the same incapable of being used for 
any other instrument, or for any postal purpose, or unless it is other- 
wise proved that the stamp appearing on the instrument was affixed 
thereto at the proper time. 

(2) Where two or more adhesive stamps are used to denote the 
stamp duty upon an instrument, each or every stamp is to be can- 
celled in the manner aforesaid. 

(8) Every person who, being required by law to cancel an adhesive 
stamp, neglects or refuses duly and effectually to do so in the manner 
aforesaid, shall incur a fine of £10. 

Note — The piovisos to a 86 must be road m with this section It has been 
iuled that cancellation made with a stamp or die is sufficient, and it seems that the 
cancellation may be made at any time before verdict, provided it can be made by 
the proper person. 8 

Bank Notes, Bills of Exchange, and Promissory Notes. 

Meaning of “ banker ” and “ bank note ".—Section 26. For the pur- 
pose of this Act the expression “ banker ” means any person carrying 
on the business of banking in the United Kingdom, and the expression 
“ bank note ” includes — 

(a) Any bill of exchange or promissory note issued by any banker, 

other than the Bank of England, for the payment of money 
not exceeding one hundred' pounds to the bearer on demand ; 
and 

(b) Any bill of exchange or promissory note so issued which entitles 

or is intended to entitle the bearer or holder thereof, without 
indorsement or without any further or other indorsement than 
may be thereon at the time of the issuing thereof, to the pay- 
ment of money not exceeding one hundred pounds on demand, 
whether the same be so expressed or not and in whatever form, 
and by whomsoever the bill or note is drawn or made. 

Bank notes may be re-issued . — Section 80. A bank note issued duly 
stamped, or issued unstamped by a banker duly licensed or otherwise 
authorised to issue unstamped bank notes, may be from time to time 
re-issued without being liable to any stamp duty by reason of the 
re-issuing. 

Penalties for issuing or receiving an unstamped hank note.— Section 
81, — (i) If any banker, not being duly licensed or otherwise 
authorised to issue unstamped bank notes, issues, or permits to be 


8 Vtale v. Miohael (1874), 80 L, T. 468. 
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issued, any bank note not being duly stamped, he shall incur a fine of 
£50 

(2) If any person receives or takes in payment or as a security any 
bank note issued unstamped contrary to law, knowing the same to 
have been so issued, he shall incur a fine of £20. 

Meaning of " bill of exchange — Section 82. For the purposes of 
this Act the expression “ bill of exchange ” includes draft, order, 
cheque, and letter of credit, and any document or writing (except a 
bank note) entitling or purporting to entitle any person, whether 
named therein or not, to payment by any other person of, or to draw 
upon any other person for, any sum of money; and the expression 
M bill of exchange payable on demand ” includes — 

Bill on demand. 

(a) An order for the payment of any sum of money by a bill of 

exchange or promissory note, or for the delivery of any bill 
of exchange or promissory note in satisfaction of any sum of 
money, or for the payment of any sum of money out of any 
particular fund which may or may not be available, or upon 
any condition or contingency which may or may not be per- 
formed or happen ; and 

(b) An order for the payment of any sum of money weekly, 

monthly, or at any other stated periods, and also an order for 
the payment by any person at any time after the date thereof 
of any sum of money and sent or delivered by the person 
making the same to the person by whom the payment is to be 
made, and not to the person to whom the payment is to be 
made, or to any person on his behalf. 

Note. — A reference to b. 8 of the Bills of Exchange Act, p. 9, shows that many 
documents require to be stamped as bills of exchange which have none of the other 
inoidents of bills, and which are clearly not negotiable instruments. 7 A transfer 
order by a hank on the Bank of England in favour of the Customs is a bill payable 
on Remand.® Compare the definition of " hill payable on demand " given by a. 10 of 
the Bilte of Exchange Act, p. 80, and note that for stamp purposes bills of exchange 
payable not more than three days after sight or date are put on the footing of demand 
bills: see s. 10 of the Finance Act, 1899, p. 857. 

Stamp duties were first imposed on bills and notes by an Aot of 1781, the 
99 Geo. S, c. 88. It applied only to inland inatiuments. Bills and notes drawn 
abroad were not subjected to stamp duty till 1864, The Stamp Act of that year, the 
17 & 18 Viet, e, 88, which introduced adhesive stamps, first imposed the duty on the 
latter class of instruments. 

t gee this section discussed in Buck v. Robson (1878), 8 Q. B. V. 686, where 

Em p. Shellari (1878), L. B. 17 Eq. 109, was disapproved; and fisher v. Calvert 

(1879) , 27 W. B. 301; see, too, Midland Bank v. Inland Revenue Commissioners, 

[1927] 9 K, OB. 465 (receipts for sums under £1 used by customers for drawing 

On their accounts held to be within this section). 

* The Committee of London Clearing Bouse Bankers v. Inland Revenue, [1896] 

1 Q. B. 299 and 549 m C. A. 
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Aa to composition foi Scottish hank notes, see 16 & 17 Viet. c. 63, s 7. (In part 
repealed by Statute Law Revision Act, 1892. Repealed for Northern Ireland bv 
18 & 19 Geo. 5, c. 29 (N I.).) 

Meaning of " promissory note ”, — Section 88, — (1) For the purposes 
of this Act the expression “ promissory note ” includes any document 
or writing (except a bank note) containing a promise to pay any sum 
of money. 8 * 

(2) A note promising the payment of any sum of money out of any 
particular fund which may or may not be available, or upon any 
condition or contingency which may or may not be performed or 
happen, is to be deemed a promissory note for that sum of money. 

Note. — As to “ bank note ", see section 29. A reference to s. 83 of the BiIIb ot 
Exchange Act, p. 267, shows that many instruments require to be stamped aB 
promissoiy notes which have none of the other incidents of promissory notes. 

See this section examined in British India Steam Navigation Go. v. Inland 
Revenue (1881), 7 Q. B. D. 166, where an instrument purporting to be a debenture, 
though coming within the terms of this section, was held to be properly stamped as 
a debenture, and not to require a note stamp. As to instruments intended to operate 
as agreements and not as notes, see Mortgage Insurance Corporation v. Inland 
Revenue (1888), 21 Q. B. D. 862, 0. A., where it was held that a document 
promising to pay money, but containing other stipulations, did not lequire a 
promissory note stamp. In Brown, Shipley if Go. v. Inland Revenue , [1896] 2 Q. B. 
698, C. A., it was hold that promissory notes issued by an American railway, which 
contained a pledge of collateral seounty, required to be stamped as "marketable 
securities ” and not as promissory notes. In Speyer Bros. v. Inland Revenue, [1908] 
A. 0. 92, H. Li., it was held that gold coupon notes of the Mexican Government came 
within the definition both of promissory note and marketable security, and that the 
mown wub therefore entitled to demand the higher duty, viz., the duty on marketable 
securities. But by s. 8 of the Finance Act, 1897 (60 & 61 Viet. o. 24), county 
council and municipal bills, though charged on the local rate, are to be stamped as 
promissory noteB and not as marketable securities. 

Provisions for use of adhesive stamps on bills and notes. — Section 
84. — (1) The fixed duty of [twopence] on a bill of exchange payable 
on demand or at sight or on presentation may be denoted by an 
adhesive stamp, which, where the bill is drawn in the United 
Kingdom, is to be cancelled by the person by whom the bill is signed 
before he delivers it out of his hands, custody, or power. 

(2) The ad valorem duties upon bills of exchange and promissory 
notes drawn or made out of the United Kingdom are to be denoted 
by adhesive stamps. 

Note.— By s. 86 of the Finance Act, 1918, p. 868, " twopence ” is substituted for 
one penny in. this section. The proviso to b. 88, enabling the person to whom ft 
bill on demand is presented for payment to stamp it, must be read in with the 
present section. In Hobbs v. Cathie (1890), 6 T. L, B, 292, it was held that a 
cheque which was stamped by an intermediate holder, not the drawer, was im- 
properly stamped. Under s. 10 of the Finance Act, 1899 (62 A 68 Viet, c, 9), as 
amended by s. 10 of the Revenue Act, 1909 (9 Edw. 7, c. 48), p ; 867, bills payable 
not more than three days after date or sight may be stamped with a penny stamp. 
This sum is now raised to twopenoe. 

Provisions as to stamping foreign hills and notes. — Section 35. — (1) 
Every person into whose hands any bill of exchange or promissory 

»a Wnth v. Weigel and Otheu (1989), 3 A. E. B. 712. 
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note drawn or made out of the United Kingdom, comes in the United 
Kingdom before it is stamped, shah, before he presents tor payment, 
or indorses, transfers, or in any manner negotiates 8 or pays the bill 
or note, affix thereto a proper adhesive stamp, or proper adhesive 
stamps of sufficient amount, and cancel every stamp so affixed 
thereto. 

(2) Provided as follows — 

(a) If at the time when any such bill or note comes into the hands 

of any bona fide holder there is affixed thereto an adhesive 
stamp effectually cancelled, the stamp shall, so far as relates 
to the holder, be deemed to be duly cancelled, although it 
may not appear to have been affixed or cancelled by the 
proper person; 

(b) If at the time when any such bill or note comes into the hands 

of any bona fide holder there is affixed thereto an adhesive 
stamp not duly cancelled, it shall be competent for the holder 
to cancel the stamp as if he were the person by whom it was 
affixed, and upon his so doing the bill or note shall be deemed 
duly stamped, and as valid and available as if the stamp had 
been cancelled by the person by whom it was affixed. 

(8) But neither of the foregoing provisos is to relieve any person 
from any fine or penalty incurred by him for not cancelling an 
adhesive stamp. 

Other bills and notes, how stamped, Note. — The effect of the Act of 1891, as 
' amended by the Acts of 1899, 1909 and 1618, pp. 867 , 868, appears to be this: 
1. Bills of exchange payable on demand, or not more than three days alter dale 
Or sight, may be stamped with an adhesive or impressed twopenny stamp. Of. 
Be Boyne (1886), 83 Oh. D. 612. 2. Other billB, if drawn in the United Kingdom, 
must be stamped with an impressed ad valorem stamp, and if drawn abroad, with 
adhesive ad valorem stamps. 3. Fiomissovy notes, if made abroad, must be stamped 
with adhesive ad valorem stamps, and if made in the United Kingdom, with an 
impressed ad valorem stamp. Of. Oettinger v. Cohn, [1908] 1 K, B. 682, 

foreign stamp laws. — By s. 72 (1) oi the Bills of Exchange Act, p. 284, it is 
provided that where a bill or note is issued out oi the United Kingdom it is not 
invalid by reason only that it is not stamped in accoidance with the law of the place 
of isaue, and this seems right, as the present Stamp Act requires bills issued abroad 
to be stamped here, and makes no allowance for the foreign stamp. 

As to bills and notes purporting to be drawn abroad.— (Section 86. A 
bill of exchange or promissory note which purports to be drawn or 
made out of the United Kingdom is, for the purpose of determining 
the mode in which the stamp duty thereon is to be denoted, to be 
deemed to have been so drawn or made, although it may in fact have 
been drawn or made within the United Kingdom. 

?7ote.— Compare a, 4- of the Bills of Exchange Act, p. 18, as to 'other purposes. 

Terms upon whioh bills and notes may be stamped after execution. — 
Section 87. — (1) "Where a bill of exchange or promissory note has been 

* Of, Griffin v, Weatherly (1668), B. R. 8 Q, B. at p. 760. 
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written on material bearing an impressed stamp or sufficient amount 
but of improper denomination, it may be stamped with the proper 
stamp on payment of the duty, and a penalty of forty shillings if the 
bill or note be not then payable according to its tenor, or of ten 
pounds if the same be so payable. 

(2) Except as aforesaid, no bill of exchange or promissory note shall 
he stamped with an impressed stamp after the execution thereof. 

Penalty for issuing, etc., any unstamped bill or note Section 38.— 

(1) Every person who issues, 1 " indorses, transfers, negotiates, presents 
for payment, or pays any bill of exchange or promissory note liable to 
duty and not being duly stamped, shall incur a fine of ten pounds, 
and the person who takes or receives from any other person any such 
bill or note 11 either in payment or as a security, or by purchase or 
otherwise, shall not be entitled to recover thereon, or to make the 
same available for any purpose whatever, 

(2) Provided that if any bill of exchange payable on demand, or at 
sight, or on presentation, is presented for payment unstamped, the 
person to whom it is presented may affix thereto an adhesive stamp of 
[twopence], and cancel the same, as if he had been the drawer of the 
bill, and may thereupon pay the sum in the bill mentioned, and charge 
the duty in account against the person by whom the bill was drawn, 
or deduct the duty from the said sum, and the bill is, so far as respects 
the duty, to be deemed valid and available. 

(8) “But the foregoing proviso is not to relieve any person from 
any fine or penalty incurred by him in relation to such bill. 

Effeot where bill or note not properly stamped. Note. — By s. 36 of the Finance 
Act, 1918, p. 388, " twopence ” is now substituted ior “ one penny ” in this section. 
As to the pioviso, sec note to s. 3d, p, 8d9. 

In a Scots case, a note made abroad was presented for payment unstamped, but 
was stamped before action brought. It waB held that the action was maintainable. 12 

An unstamped bill or note is admissible m cnminal proceedings (see s. Id of the 
Stamp Aot), and as heretofore li would be admissible in evidence for the puipose of 
piovmg some puroly collateral fact, such as fraud. 13 

The holder ot a hill or note which is void icr want of a stamp may, nevertheless, 
bring an action on the consideiafcion against the paity to whom he gave the con- 
sideration, 14 though he cannot use the instrument as evidence 1 ® As the bill is void 
the omission to present or give notice o! dishonour is immaterial. 16 

16 Soe a, 2 of tho Bills of Exchange Act, p. 7, and notes, and cf. Bank of Montreal 
v. Exhibit and Trading Co. (1906), 17 Com. Cas 260 (nole signed in Liverpool 
and posted to payee in Canada). 

“ Cf, Mato v. Bony (1874), 31 L. T. 372; Foster v. Driscoll , [1929] 1 K. B. 470. 
ia Broddelms v, Gnsohotti (1887), 24 Sc. L. R. 380. 

ra Gregory v, Fraser (1813), 8 Camp. 463 (maker drunk); 170 3. R,; ef, Sutton v. 
Toower 0-827), 7 B. & C. 416; 108 E. R. ; Alpe’s Law of Stamp Duties, 20th ed., 
pp, 40—43; but see Fengl v. Fengl, [1914] P. 274. 

14 Breton v. Watts 0808), 1 Taunt. 368; 127 E. R.; cf. Sutton v. Toomer, supra', 
PUmtey v. Westley (18851, 2 Bing, R. C. 249; 132 E. R.; and Compart* V. 
Baitlett (1863), 2 E, & B. 840; 118 E. R. 
xa Sweetmg v. Raise (1829), 9 B. & C. 366; 109 E. R,; Jardine v. Payne 0831), 
3 B. & Ad. 883, at p. 870; 109 E. R. 

13 Candy v. Marriott (1881), 1 B. k Ad. 698; 109 B. R. 
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Possibly a person -who indorses a bill, or transfers it by delivery, undeitakes that 
it is. not void under the stamp laws when transferred. 

An unstamped bill or note is admissible loi the purpose of showing that it is not 
pioperly stamped, e.g., to negative defence of payment by a bill, 111 but it is not 
admissible to prove the receipt of money 12 A witness may also refresh hiB memory 
by referring to an unstamped note 20 

No appeal hes fiom the decision of a Judge wiongly admitting an unstamped 
document. 22 

One bill only of a set need be stamped . — Section 89. When a bill 
of exchange is drawn in a set according to the custom of merchants, 
and one of the set is duly stamped, the other or others of the set shall, 
unless issued or in some manner negotiated 22 apart from the stamped 
bill, be exempt from duty ; and upon proof of the loss or destruction 
of a duly stamped bill forming one of a set, any other bill of the set 
which has not been issued or in any manner negotiated apart from 
the lost or destroyed bill may, although unstamped, be admitted in 
evidence to prove the contents of the lost or destroyed bill. 

Amount of Duty as per Schedule. 

Amount of duty. £ s. d. 

Bill of exchange payable on demand or at sight, or on 
presentation, [or within three days after date or sight * a ] 0 0 [2] 

And see as 33, 34 and 88. By s, 36 of the Finance Act, 1918, p. 363, the duty 
of one penny is increased to twopence. 

Bill of exchange of any other kind whatsoever (except a 
bank note) and. promissory note of any kind whatsoever 
(except a bank note) drawn or expressed to be payable, 
or actually paid or indorsed, or in any manner negotiated 
in the United Kingdom where the amount or value (cf. 
s. 6) of the money for which the bill or note is drawn or 


made does not exceed £5 0 0 [2] 

Exceeds £5 and doeB not exceed £10 0 0 2 

„ 10 „ 25 0 0 3 

„ 25 „ 50 0 0 6 

„ 50 „ 75 0 0 9 

„ 75 „ 100 0 10 

„ 100 — 

for every £100, and also for any fractional part of £100, 

of such amount or value 0 1 0 


See s. 56, p. 181 j s. 68 (8), p. 191 ; end Gompertz v. Bartlett (1868), 28 Jj. .T. 
Q. B. 66, 

i* Smart v. Nokes (1844), 6 M, 4 fli. 911; 184 E. B. 

i* Ashling v. Boon, [18911 1 Ch. 668. Cf. Dune v, Yielding (1893), 20 Bettis 296. 
» Birchall v. Builougb, [1898] 1 Q. B. 826. 

>i Bleuntt v, THtton, [1892] 2 0. B. 807, C. A. 

22 Of. Griffin v. Weatherly (1868), L. R. 3 Q. B. at p. 760 
as (phase words are added by a. 10 of the Finance Act, 1899 (62 & 68 Viet, c, 9), 
p. 868. 
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Foreign bills. Note — This scale is vaued at legal ds bills oi exchange above £50 
diav.il and expiesscd to be payable out of tlio United Kingdom, by s. 10 ol the 
Finance Act, 1899 (62 & 63 Viet. c. 9), p. 367, which provides that wheie the amount 
oi the bill exceeds £50 the stamp shall be 6d., and that where the amount exceeds 
£100 the stamp shall be 6d. foi evciy bundled pounds and also foi any fractional 
pait of a hundred pounds of that amount The Inland Bevcnue Commissioners, in 
their repoit for 1922, p. 57, tabulate the effect of this Bcction as follows: — 
t Bill ot exchange (foreign), diawn and expressed to be payable out ol the £ s. d. 
r’mtod Kingdom, and actually paid or mdoteed, oi in any manner 
negotiated, in the United Kingdom: 

Where the amount does not exceed £10 0 0 2 

■Exceeds £10 and does not exceed £26 0 0 3 

,, £25 ,, ,, £100 ...................... 0 0 6 

Exceeds £100, for every £100 and also for any fiactional part of £100 0 0 6 

["* N.B. — The ad valorem duties upon hills of exchange and promissory notes 

drawn or made out of the United Kingdom must be denoted by adhesive stamps.] 
Bill payable with interest, — The tact that a bill is payable with mteieut docs not 
affect the stamp, 24 e g., a note for £50 payable with interest at 5 pei cent, loqnrres 
only a 6d stamp. 

By s. 36 of the Finance Act, 1918, p. 863, the one penny duty is increased to 
twopence. 


Emernptions. 

(1) Bill or note issued by the Bank of England or Bank of Ireland. 

(2) Draft or order drawn by any banker in the United Kingdom 

upon any other banker in the United Kingdom, not payable 
to bearer or to order, and used solely for the purpose of 
settling or clearing any account between such bankers. 

(3) Letter written by a banker in the United Kingdom to any other 

banker in the United Kingdom directing the payment of any 
sum of money, the sum not being payable to bearer or to 
order, and such letter not being sent or delivered to the person 
to whom payment is to be made, or to any person on. his 
behalf. 

(4) Letter of credit granted in the United Kingdom authorising 

drafts to be drawn out of the United Kingdom payable in the 
United Kingdom. 

(fi) Draft or order drawn by the Paymaster-General on behalf of the 
Court of Chancery in England, or by the Accountant-General 
of the Supreme Court of Judicature in Ireland. 

(6) Warrant or order for the payment of any annuity granted by 

the National Debt Commissioners, or for the payment of any 
dividend or interest on any share in the government or parlia- 
mentary stocks or funds. 

(7) Bill drawn by any person under the authority of the Admiralty 

upon and payable by the Accountant-General of the Navy. 

(8) Bill drawn (according to a form prescribed by her Majesty’s 

orders by any person duly authorised to draw the same) upon 


m Pruessmg v. Ing (1821), 4 B. k Aid. 204; 106 ». E.J Wills v. Nott (18841. 
4 Tyr. 75* 

C.B.E. 


28 
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and payable out of any public account for any pay or 
allowance of the army or auxiliary forces, or for any other 
expenditure connected therewith. 

(9) Draft or order drawn upon any banker in the United Kingdom 

by an officer of a public department of the State for the 
payment of money out of a public account. 

(10) Bill drawn in the United Kingdom for the sole purpose of 
remitting money to be placed to any account of public 
revenue. 25 

(11) [Coupon or warrant for interest attached to and issued with 
any security, or with an agreement or memorandum for the 
renewal or extension of time for payment of a security. 26 ] 

Note . — And see ss. 82, 38, 84, 85, 36, 87, 88 and 89, There aie also various speoial 
exemptions collected in Alpe's Law of Stamp Duties, 20th ed , p. 822; see, e.g , 
s. S3 of the Fuendly Societies Ait, 1896, and s 38 of the Post Office Act, 1908 
(8 Edw. 7, c. 48). 


Notarial Acts. 

Duty may be denoted by adhesive stamp . — Section 00. The duty 
upon a notarial act, and upon the protest by a notary public of a hill 
of exchange or promissory note, may be denoted by an adhesive 
stamp which is to be cancelled by the notary. 

Note.— Where the duty on a bill or note does not exoead Is., the duty on 
the protest is the same as on the bill or note In any other case the duty is Is., 
and the duty on any notarial act other than a protest is Is. See Sched, to Stamp 
Act. 1891. 


Receipts. 

Provisions as to duty upon receipts . — Section 101. — (1) For the pur- 
poses of this Act the expression * f receipt ” includes any note, 
memorandum, or writing whereby any money amounting to two 
pounds or upwards, or any bill of exchange or promissory note 
for money amounting to two pounds or upwards, is acknowledged 
or expressed to have been received or deposited or paid, or whereby 
any debt or demand, or any part of a debt or demand, of the 
amount of two pounds or upwards, is acknowledged to have been 
settled, satisfied, or discharged, or which signifies or imports any 

This exemption applies ouly to bills drawn for the sole purpose of remitting and 
placing to its proper account money which is already public money; The Com- 
mtltee of London Clearing Bankers v. The Commissioners of Inland Revenue, 
[1890] 1 Q. B. 222, 542, C. A. 

E6 By s. 40 of the Finance Act, 1894 (57 ft 68 "Viet. c. 80), a coupon for interest on 
a marketable security as defined by the Stamp Act, 1891, being one of a set of 
coupons, whether issued with the security or subsequently issued in a sheet, shall 
not be chargeable with any stamp duty. See, too, Rothschild v Inland Revenue, 
[1894] 2 Q, B. 142. 
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such acknowledgment, and whether the same is or is not signed 
with the name of any person. 

(2) The duty upon a receipt may be denoted by an adhesive stomp, 
which is to be cancelled by the person by whom the receipt is given 
before he delivers it out of his hands. 

Terms upon which receipts may be stamped after execution. — 
Section 102. A receipt given without being stamped may be stamped 
with an impressed stamp upon the terms following, that is to say, — 

(1) Within fourteen days after it has been given, on payment of the 

duty and penalty of five pounds ; 

(2) After fourteen days, hut within one month, after it has been 

given, on payment of the duty and a penalty of ten pounds; 
and shall not in any other case be stamped with an impressed stamp. 

Penalty for offenoes In reference to receipts.— Section 108. If any 
person — 

(1) Gives a receipt liable to duty and not duly stamped ; or 

(2) In any case where a receipt would be liable to duty refuses to 

give a receipt duly stamped ; or 

(8) Upon a payment to the amount of two pounds or upwards gives 
a receipt for a stun not amounting to two pounds, or separates 
or divides the amount paid with intent to evade the duty ; 
he shall incur a fine of ten pounds. 


Schedule. 

RECEIPT given for, or upon the payment of, money amounting 
to two pounds or upwards, [twopence]. 37 

Exemptions 

(1) Receipt given for money deposited in any bank, or with any 

banker, to be accounted for and expressed to he received of 
the person to whom the same is to be accounted for. 

(2) Acknowledgment by any banker of the receipt of any bill of 

exchange or promissory note for the purpose of being 
presented for acceptance or payment. 

(8) Receipt given for or upon the payment of any parliamentary 
taxes or duties, or of money to or for the use of her Majesty. 
(4) Receipt given by an officer of a public department of the State 
for money paid by way of imprest or advance, or in adjust- 
ment of an account, where he derives no personal benefit 
therefrom. 


27 substituted for Id. by s. 84 of the Jfin&nce Act, 1930 (10 if 11 Geo. 5, o. 15). 
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(5) Receipt given by any agent lor money imprest to him on 

account of the pay of the army. 

(6) [Receipt given for or on account of any salary, pay or wages, 

or for or on account of any other like payment made to or for 
the account or benefit of any person, in respect of his office 
or employment being the holder of an office or an employee, 
in respect of his office or employment, or for or on account of 
any money paid in respect of any pension, superannuation 
allowance, compassionate allowance or other like Allowance. 28 ] 

(7) Receipt given for any principal money or interest due on an 

exchequer bill. 

(8) Receipt written upon a bill oj exchange or promissory note duly 

stamped, or upon a bill drawn by any person under the 
authority of the Admiralty, upon and payable by the 
Accountant-General of the Navy . M 

(9) Receipt given upon any bill or note of the Bank of England or 

the Bank of Ireland. 

(10) Receipt given for the consideration money for the purchase of 
any share in any of the Government or Parliamentary stocks 
or funds, or in the stocks and funds of the Secretary of State 
in Council of India, or of the Bank of England, or of the Bank 
of Ireland, or for any dividend paid on any share of the said 
stocks or funds respectively, 

(11) Receipt indorsed or otherwise written upon or contained in any 
instrument liable to stamp duty, and duly stamped, acknow- 
ledging the receipt of the consideration money therein 
expressed, or the receipt of any principal money, interest, or 
annuity thereby secured or therein mentioned. 

(12) Receipt given for any allowance by way of drawback or other- 
wise upon the exportation of any goods or merchandise from 
the United Kingdom. 

(18) Receipt given for the return of any duty of customs upon a 
certificate of over entry. 

[(14) Receipt given by an officer of a county court for money 
received by him from a party to any proceeding in the Court. 
(15) Receipt given by or on behalf of a clerk to justices or a magis- 
trate for money received in respect of a fine.] 

Note.— And see as. 101, 1Q2 and 108, Exemption No, 6 is substituted for the 
former exemption by s. 80 of the Finance Act, 1924 (14 A 16 Geo, 6, c. 21). 

Indorsement receipt. — By a. 9 of the Finance Act. 1896 (68 & 69 Viet, c. 16), 
“ Exemption numbered eight under the head 1 Receipt ' in the First Schedule to 
the Stamp Act, 1891, is herehy repealed; and the duty shall be charged as if the 
exemption had not been contained in that schedule; provided that neither the name 
it a banter (whether accompanied by Words of receipt or not) written in the 
ordinary course of his business as a banker upon a bill of exchange or promisaoiy 

** 14 & 16 Geo. 5, c. 21, s. 86. 

»» Repealed by 68 Viet. c. 16, b. 9. 
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note duly stamped, nor tho name of the payee written upon a draft or order, it 
payable to ordoi, shall constitute a receipt chargeable with stamp duty 
Exemptions Nos, 14 and IB were added by the Bcvenue Act, 1898 (61 & 62 Viet 
o. 46), s. 8. 


ORDER IN COUNCIL, MARCH 29, 1928. 

The Relief in respect of double Tarnation [Irish Free State] 
Declaration , 1928. 

Past HI. 

Stamp Duties. 

(a) Where on or after the first day of April, nineteen hundred and 
twenty-three an instrument is chargeable with Stamp Duty in Great 
Britain and in the Irish Free State, and has been stamped in one of 
those countries, the instrument shall, to the extent of the duty it 
bears, be deemed to be stamped in the other country. 

Provided that, if the Stamp Duty chargeable on any instrument in 
such other country exceeds the Stamp Duty chargeable in respect of 
that instrument in the country in which the instrument has previously 
been stamped, the instrument shall not be deemed to have been duly 
stamped in such other country unless and until stamped in accordance 
with the laws of that country with a stamp denoting an amount equal 
to such excess. 

(b) Where composition for Stamp Duty is made or agreed to be 
made in one of such countries, any instrument which by virtue of the 
composition is exempt from the payment of duty in that country shall, 
on and after the said first day of April, be treated in the other country 
as having been stamped in the first-mentioned country with a stamp 
denoting the amount of duty which, but for the composition, would 
have been chargeable on that instrument. 

(c) This arrangement shall apply as between Northern Ireland and 
the Irish Free State in like manner as it applies as between Great 
Britain and the Irish Free State until the Government of Northern 
Ireland signify that they have withdrawn their consent to such 
application. 80 


FINANCE ACT, 1899. 

(62 & 68 Vxct. c. 9.) 

Reduction of duty on certain bills of exchange.— Section 10. — (1) 
The duty payable Under the Stamp Act, 1891, on bills of exchange 
diawn and expressed to be payable out of the United Kingdom, when 

30 Printed 6 tat, Bales and Orders, 1928, p, 410, 
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actually paid or indorsed or in any manner negotiated in the United 
Kingdom, shall, where the amount ol the money for which the hill is 
drawn exceeds fifty pounds, be reduced so as to be — 

(a) where the amount exceeds fifty pounds and does not exceed one 

hundred pounds, sixpence ; and 

(b) where the amount exceeds one hundred pounds, sixpence for 

every one hundred pounds and also for any fractional part of 
one hundred pounds of that amount. 

(2) The stamp duty chargeable under the Stamp Act, 1891, on bills 
of exchange expressed to be payable at a period not exceeding three 
days after date or sight shall be one penny, in lieu of the duty 
now chargeable thereon; and accordingly the first heading, Bill of 
Exchange, in the Schedule to that Act, shall be read as if the words 
“ or within three days after date or sight ” were contained therein, 
after the word “ presentation 

Note. — This section is explained 01 supplemented by s. 10 of the Bevenue Act, 
1900 (9 Bdw. 7, c. 43), 'which runs as follows;— - 

10. The provisions in sections thirty-tour and thirty-eight of tho Stamp Act, 1891, 
which relate to hills of exchange payable on demand or at sight, or on presentation, 
shall apply also to bills of exchange expressed to be payable at a period not 
exceeding three days after date or eight which are chargeable with the duty of [one 
penny] undei sub-s. 9 of s. 10 of the Finance Act, 1899. 

See now s. 88 of the Finance Act, 1918, p. 868. 


BILLS OF EXCHANGE (CROSSED CHEQUES) ACT, 1906. 

(6 Edw. 7, C. 17.) 

An Act to amend section eighty-two of the Bills of Exchange 
Act, 1882. [4fth August, 1906. 

Amendment of S3 & SB YJot. c. 61, s. 82,— Section 1. A banker 
receives payment of a crossed cheque for a customer within the 
meaning of section eighty-two of the Bills of Exchange Act, 1882, 
notwithstanding that he credits his customer’s account with the 
amount of the cheque before receiving payment thereof. 

Short title . — Section 2. This Act may he cited as the Bills of 
Exchange (Crossed Cheques) Act, 1906, and this Act and the Bills of 
Exchange Act, 1882, may be cited together as the Bills of Exchange 
Acts, 1882 and 1906. 

Sots . — This Act was passed to get rid of the decision in Capital and Counties 
Aonfe V. Gordon, [1903] A. O. 240, H, L , where it was held that i£ a bank 
received a crossed cheque from a customer, and at once credited his account with 
the amount, the bank became holders for value of the cheque; and in receiving 
payment thereof, received it on their own account, and not merely as agents for 
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collection on behalf of then customer They thaefoio ilid not como withm the 
protection given fay s. 82 ot the Bills of Exchange Act to collecting bankets. See 

p. 261. 

The Bill, which became the Act of 1906, was diafted by the Author under 
instructions from Lord Halsbnry in 1903, but it was blocked in the House of 
Commons till 1906. 


BILLS OF EXCHANGE ACT (1882) AMENDMENT ACT, 1982. 
(22 & 28 Geo. 5, c. 44.) 

An Act to amend the Bills of Exchange Act , 1882. [12th July, 1982.] 

Amendment as to cheques drawn by a bank on Itself .— Section 1. 
Sections seventy-six to eighty-two of the Bills of Exchange Act, 
1882 (which relate to crossed cheques), as amended by the Bills of 
Exchange (Crossed Cheques) Act, 1906, shall apply to a banker’s 
draft as if the draft were a cheque. 

For the purposes of this section the expression “ banker’s draft ” 
means a draft payable on demand drawn by or on behalf of a bank 
upon itself, whether payable at the head office or some other office 
of the bank. 

Short title . — Section 2. This Act may be cited as the Bills of 
Exchange Act (1882) Amendment Act, 1082. 

Note . — See p. 266 as to ciossed cheques. 


COMPANIES ACT, 1929. 

(19 & 20 Geo. 5, c. 28.) 

Bills of exohange and promissory notes — Section 80. A bill of 
exchange or promissory note shall be deemed to have been made, 
accepted, or endorsed on behalf of a company if made, accepted, or 
endorsed in the name of, or by ot on behalf or on account of, the 
company, by any person acting under its authority. 

Note . — This section reproduces s. 77 of the Act of 1908, which reproduced, with a 
verbal alteration, s. 47 of the Companies Ant, 1862 (26 & 28 Viet, c, 89). See some 

f eneral remarks on the repealed section of the Aot of 1862 in Em p. Overend (1869), 
i. B. 4 Oh. App. at Up. 472, 478; Be Barber (1870), L. B. 9 Eq. 732, 786, Compare 
to like effect the Industrial and Provident Societies Aot, 1893 (66 & 67 Viet. o. 39), 
b, 33. 

S 30 does not confer on all limited companies the capacity to issue bills and holes. 
It refers only to such companies as have the requisite capacity ! cf. Be Penman 
Railways Go, (1867), b. B. 2 Oh. 617. To rendei a company liable on a negotiable 
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instrument three conditions must be fulfilled: 1. The companj must have the 
requisite capacity: see notes to s. 22 of the Act, p. 60. 2. The signature must be 
affixed by some person having express or implied authority to sign on behalf of the 
company: see e.g., Dey v. Pulling er, [1921] 1 K. B. 77, dissenting from Premier 
Industrial Bank v. Carlton Manufacturing Co ,, [1909] 1 If. B. 106; and see 
Alexander Stew ait <t Son v. Westminster Bank, Ltd., [1926] W. N. 271, C. A. 
(ostensible authority negatived), reversing Court below; Kreditbank Cassel v, 
Schenkers, [1927] 1 K. B. 826 (ostensible authority ol a provincial manager 
negatived). 3. The signature must be in such form as to be the signature of 
and bind the company: see, e.g., Chapman v. Smethurst, [1909] 1 K. B. 927, C. A.; 
Stacey v. Wallace (1912), 108 L. T. 641, and notes to s. 22, p, 63, and s. 28. 


Publication of name by limited company Section 98.— (l) Every 

company — 

(a) shall paint or affix, and keep painted or affixed, its name on the 
outside of every office or place in which its business is carried 
on, in a conspicuous position, in letters easily legible ; 

(h) shall have its name engraven in legible characters on its seal ; 

(c) shall have its name mentioned in legible characters in all notices, 
advertisements, and other official publications of the company, 
and in all bills of exchange, promissory notes, endorsements, 
cheques, and orders for money or goods purporting to be 
signed by or on behalf of the company, and in all bills of 
parcels, invoices, receipts, and letters of credit of the 
company. 

(2) If a company does not paint or affix its name in manner directed 
by this Act, the company and every officer of the company who is in 
default shall be liable to a fine not exceeding five pounds, and if a 
company does not keep its name painted or affixed in manner so 
directed, the company and every officer of the company who is in 
default shall he liable to a default fine. 

(8) If a company fails to comply with paragraph (b) or paragraph 
(c) of subsection (1) of this section, the company shall be liable to a 
fine not exceeding fifty pounds. 

(4) If a director, manager, or officer of a company, or any person on 
its behalf — 

(a) uses or authorises the use of any seal purporting to be a seal 

of the company whereon its name is not so engraven as afore- 
said; or 

(b) issues or authorises the issue of any notice, advertisement, or 

other official publication of the company, or signs or authorises 
to he signed on behalf of the company any hill of exchange, 
promissory note, endorsement, cheque or order for money or 
goods wherein its name is not mentioned in manner aforesaid ; 
or 

(c) issues or authorises the issue of any bill of parcels, invoice, 

receipt, or letter of credit of the company, wherein its name 
is not Mentioned in manner aforesaid; 
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he shall be liable to a fine not exceeding fifty pounds, and shall 
further be personally liable to the holder of the bill of exchange, 
promissory note, cheque, or order for money or goods, for the amount 
thereof, unless it is duly paid by the company. 

Note .— This seotion reproduces, with certain amendments, s. 63 of the Companies 
(Consolidation) Act of 1B08, which reproduced, with verbal amendments, ss, 41 and 
42 of the Companies Act, 1862 (26 & 26 Viet. c. 89), which in its turn reproduced 
s. 81 of the 19 & 20 Viot. e. 47. Under the last-mentioned enactment a bill was 
addressed to the 9. Steam Packet Co. The proper name was the S. Steam Packet 
Co., Limited. The secretary acoepled the bill, signing it “ J. M., Secretary to the 
said Company". He was held personally liable on this acceptance: Penrose V. 
Martyr (1868), E. B. & E. 499; of. Atkins v. War die (1889), 68 L. J. Q. B. 877, 
where the words forming the company's name were transposed, and Nassau Steam 
Press v. Tyler (1894), 70 L. T. 876, where words wcie added in the company’s 
name. But where, by an accident in stamping the company’s name to an 
acceptance, the word “ limited " did not appear as it patBcd the margin of 
the paper, the acceptance was held to be the acceptance of the company: The 
Dermatine Co. v. Ashworth (1905), 21 T. L. E. 610. The addresB to the drawee 
and the acceptance must be construed together: Stacey d Co. v. Wallace (1912), 
106 L. T. 041. ‘ 


BANKRUPTCY ACT, 1914. 

(4 & 5 Geo. 5, c. 59.) 

Schedule I, R. 11. 

Voting by bill holder. — 11 , A creditor shall not vote in respect of 
any debt on or secured by a current bill of exchange or promissory 
note held by him, unless he is willing to treat the liability to him 
thereon of every person who is liable thereon antecedently to the 
debtor, and against whom a receiving order has not been made, as a 
security in his hands, and to estimate the value thereof, and for the 
purposes of voting, but not for the purposes of dividend, to deduct 
it from his proof. 

Note . — This rule, which reproduces Rule 11 of the Act oi 1888, substantially 
follows a danse in Sir J. Holker's Bill of 1880. Before the Act of 1888 a bill- 
holder was held to he merely a guaranteed and not a secured creditor. He was 
treated as holding the guarantee of third persons, and not a security on the properly 
of the debtor. As a general rule he might vote as an unsecured creditor, and prove 
for the full amount of the bill against all parties liable on it until he received in 
the whole twenty Shillings in the pound, If, however, before pioof, he had received 
or been declared entitled to a dividend from one or other of the estates, he could 
only prove for the balance. See, e.g.. Bay, Newton (1880), 16 Oh. D. 880, 0. A.; 
Ex p. Schofield (1879), 12 Oh. D. 887, C. A. (bills indorsed and advances made 
pending discount). The present rule deals only with Ms right to vote, not with his 
right to dividends. As to when a bill must be valued as a security for all purposes, 
see Ba p. Schofield, supra, at p. 847, per James, L.J. It seems this is only 
necessary when bills are deposited urundorsed, or indorsed under such circumstances 
that the indorser is not liable to the deporitee on the indorsement. See, further, 
Williams' Bankruptcy (18th ed,). 
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Schedule II, R. 19. 

Proof in respect of Distinct Contracts. 

Two or more flpms, etc. — 19. II a debtor was at the dale of the 
receiving order liable in respect of distinct contracts as a member of 
two or more distinct firms, or as a sole contractor, and also as 
member of a firm, the circumstance that the firms are in whole or in 
part composed of the same individuals, or that the sole contractor is 
also one of the joint contractors, shall not prevent proof in respect 
of the contracts against the properties respectively liable on the 
contracts. 

Note — This rale, which xepioduces Buis 18 of the Act of 1888, is taken fiom s 87 
of the Act of 1869, which genetahsed s. 162 of the. Act of 1861, which only applied 
to bills and notes See the history and policy of the enactment discussed by Lord 
Blackburn in Banco de Portuqal v Waddell (1880), 5 App Cob at p. 171 

Foreign bankruptcy and double proof. — The object of the enactment is to ovemde 
the rule foibidding doable pioot where theie aie two films with a common paitner. 
It does not apply to the case of the same firm canymg on business m two places 
under different names ( ibid ) If in such case the foieign estate of the fiim is 
administered abroad, the ordinary rule applies, namely, that “ a peiBon who, after 
having proved undei a foreign bankruptcy , claims to piove m a bankruptcy of the 
same debtors m England, may do so; hut he mnBt do bo upon the tcims of bringing 
in for the pmpose of dividend the sum which he has received abroad" (pet Lora 
Caune, at p. 167) See, tuilhar, as to this lule, Er p Honey (1871), L B 7 Ch. 
178; Ex p Stone (1873), L. E 8 Ch. 914 


Production of bill for proof .—By Rule 252 of the Bankruptcy Rules, 
1915, it is provided that, “ Where a creditor seeks to prove in respect 
of a bill of exchange, promissory note, or other negotiable instrument 
or security on which the debtor is liable, such bill of exchange, note, 
instrument, or security must, subject to any special order of the 
Court made to idle contrary, be produced to the Official Receiver, 
chairman of a meeting, or trustee, as the case may be, before the 
proof can be admitted either for voting or for dividend **. 

Note , — See Williams' Bankruptcy (18th ed ) 


Production ton dividend.— By Rule 269 of the Bankruptcy Rules, 
1915, it is provided that, “ Subject to the provisions of section 70 of 
the Bills of Exchange Act, 1882, and subject to the power of the 
Court in. any other case on special grounds to order production to be 
dispensed with, every bill of exchange, promissory note, or other 
negotiable instrument or security, upon which proof has been made, 
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shall be exhibited to the trustee before payment of dividend thereon, 
and the amount of dividend paid shall be indorsed on the 
instrument **. 


BILLS OF EXCHANGE (TIME OF NOTING) ACT, 1917. 

(7 & 8 Geo. 5, c. 48.) 

An Act to amend the Bills of Exchange Act, 1882, with respect to 
the time for noting bills. [8th November, 1917. 

Tima of noting. — Section 1 . In subsection (4) of section fifty-one of 
the Bills of Exchange Act, 1882 ('which relates to the time of noting a 
dishonoured bill), the words “ it must be noted on the day of its 
dishonour ” shall be repealed, and the following words shall be substi- 
tuted therefor, namely, “ it may be noted on the day of it8 dishonour 
and must be noted not later than the next succeeding business day 

Short title and construction. — Section 2. This Act may be cited as 
the Bills of Exchange (Time of Noting) Act, 1917, and shall be con- 
strued as one with the Bills of Exchange Act, 1882, and the Bills of 
Exchange Acts, 1882 and 1906, and this Act may be cited together as 
the Bills of Exchange Acts, 1882 to 1917. 


FINANCE ACT, 1918. 

(8 & 9 Geo. 5, c. 15.) 

Part IV. 

Stamps. 

Inorease of stamp duty on oertaln bills of exchange.— -Section 86.— 
(1) Twopence shall be substituted for one penny as the stamp duty on 
all bills of exchange and promissory notes chargeable under the First 
Schedule to the Stamp Act, 1891, with duty at the rate of one penny 
and drawn on or after the first day of September, nineteen hundred 
and eighteen, and twopence shall accordingly be substituted for one 
penny in sections thirty-four and thirty-eight of the Stamp Act, 1891. 

(2) The provisions of subsection (2) of section thirty-eight of the 
Stamp Act, 1891, shall apply so as to enable an adhesive penny stamp 
to be fixed on any bills of exchange to which that subsection applies 
being bills which are liable to a duty of twopence under this section 
and are stamped only with a penny stamp, as they apply with respect 
to the fixing of a stamp on an unstamped bill. 

Note — Sub-s "3 was repealed by the Statute Law Bevision Act, 1937, 
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SUPREME COURT op JUDICATURE (CONSOLIDATION) 

ACT, 1925. 

(15 & 16 Geo. 5, c. 49.) 

Execution or Indorsement of instruments by order of court.— 
Section 47. Where any person neglects or refuses to comply with a 
judgment or order directing him to execute any conveyance, contract 
or other document, or to indorse any negotiable instrument, the High 
Court may, on such terms and conditions, if any, as may be just, 
order that the conveyance, contract or other document shall be 
executed, or that the negotiable instrument shall be indorsed by such 
person as the Court may nominate for that purpose, and a convey- 
ance, contract, document or instrument so executed or indorsed shall 
operate and he lor all purposes available as if it had been executed 
or indorsed by the person originally directed to execute or indorse it. 

Note . — See Annual Practice, 
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INDEX 

&COEOTUTOB, 

defined, 8, 8, 40 

delivery or notification to complete, 51-59. See also Delivery. 

cancellation of, by holder, 210 

•waiver by holdor, 208 

revocation of, by drawee, 52 

what it admits, 179 

must be signed, and on bill, 42 

requisites m form, 42 

form and interpretation when laws conflict, 2S4 seq. 

bill m a set, 281 

place on a bill, 42, 43 

not piomising payment of money, 43 

date, when necessary, and how supplied, 87, 38 

proper date after previous refusal to accept, 44 

injunction to restrain, 186 

Time of: 

befoie bill complete in point of form, 44 
after maturity, 30, 44 
after dishonour, 44 

presumption as to time when undated, 44 
By whom: 

m general by drawee, 40 
by person other than drawee, 41 

by one of several drawees, 46. See also Qualified Acceptance. 
by two or moro drawees, 19. See also Joint Parties. 
by drawee in assumed name, 66, 67 

by fictitious person, 18, 187, 147, 168. See also Fictitious Name or Party. 
capacity to accept in general, 60 
by infant, 62 

by married woman, 61, 62 
by company or corporation, 68 
by banker, 66 

authority to accept in general, 280 
by partnei , 68, 70. Bee also Partner. 
by lunatic or drunken man, 62 
by agent, 76, 80. See also Principal and Agent, 
forged or unauthorised, 72 
construed with address to drawee, 40, 41 
blank signature filled up as, 47-61 
payable at bankers, 45, 46, 136. See also Bank. 
material alteration in, 211 
cross-acceptance as consideration , 82 
of cheque or demand draft, 186 

presentment for, 182, 140. See also Presentment for Acceptance 
obligation, to accept, 177, 178 
General or Qualified : 
what general, 45 
what qualified, 45 
effect Of qualified, 45-47, 140 
holder's option to take qualified, 140 
holder's duty after taking qualified, 140 
Bee also Acceptor— Drawee — Signature. 
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Aooubtakcis fob Honour Sdpba Pbothst, 
what bills may be so accepted, 228 
who may accept, 223 

for whose honour bill may be accepted, 223 

presumption when party not named, 224 

holder’s option to refuse, 228 

time for, 228 

mode of accepting, 228 

form, 224 

act of honour on, 224, 336 
for part of amount of bill, 235 
effect on holder’s right of action, 140 
Acceptor supra protest : 

contract with holder, 224 
estoppels which bind, 225 
presentment for payment to, 225 
excuses for non-presentment and delay, 226 
rights end duties on payment, 227 

Acceptor, 
defined, 9 

accommodation acceptor, 89. See also Accommodation Party. 
who liable as, 40-48 
signature of, 42 

bankruptcy of. See Bankruptcy. 

death of. See Death. 

contract with holder, 179 

liability contrasted with drawer's, 179, 180, 181 

how far drawer or IndorBer is surety for, 179, 180, 181 

compared with maker of note, 18, 268, 275 

relations infer se of joint, 196, 197. See also Joint Parties. 

eBtoppels which bind, 180 

measure of damages against, 188, 194 

damages when laws conflict, 238 

payment by, as a discharge, 194, 195 

effect when he is holder of bill at maturity, 207 

waiver of lights against, 208 

cancellation of signature, 210 

giving time to, or compounding with, 216 s eg. 

presentment for payment to charge, 172. See also Presentment for Payment. 
notice of dishonour to, or protest, 178. See also Notice of Dishonour. 
Statute of limitations, as to, 295 
rights of, to securities for bill, SOI, 8D4 
How Liability of Acceptor negatived i 

conditional acceptance and condition unperformed, 46-47 
intention to sign a different document, 282 
forgery, etc. , 72-76 
capacity negatived, 60-66 

consideration negatived (including fraud or illegality), 96, 87 
transfer of property to holder negatived, 64, 55, 97 
jus Lertii, 98, 104 

discharge of bill or discharge inter partes, 196 

Accommodation Bill, 
defined, 89 

term used in different Senses, 89) 90 
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Accommodation Rill — continued. 
value subsequently givon for, 86 
pledge of, 88 

when deemed to be issued, 812 

picsumption as to bill not being, 95, 161 

negotiated by payee after bankruptcy, 120 

bankruptcy of drawer, when acceptor has security, 193, 194 

costs of defending action on, 193 

negotiation after maturity, 118 

presentment Cor payment, when excused, 149, ISO 

notice of dishonour, when excused, 163, 164 

payment by acceptor or maker as discharge, 196 

payment by person accommodated as discharge, 200 

discharge of surety by dealings with principal, 216, 221 

foieign discharge of, 238, 289 

proof on, 87, 126 

Statute of Limitations, 296 

securities for, 220, 306 

Accommodation Party, 
defined, 89 

liability to holder for value, 89, 92 
bpecial defences available to, 90 
liability to person accommodated, 96 
coneidered as surety, 90, 192, 193 
rights on becoming a parly, 193, 194 
rights when compelled to pay, 192, 198, 808 
voluntary payment by, 192, 198 
rightB of contribution inter se, 193, 194 

Accord and Satisfaction, 
discharge of bill by, 195 

discharge by accord without satisfaction, 207-208 

“ Account Payee ", 266 

Acknowledgment, 

to defeat Statute of Limitations, 298 

Act of Honour, 

'bn acceptance supra protest, 223 
on payment supra protest, 226, 836 
Blamp on, SS5 

Action, 

includes counterclaim and set-off, 3 

holder may bring, in his own name, 123 

in whose name when bill payable specially, 126 

in whose name when bill payable to bearer, 126, 126 

defences against holder suing as agent or trustee, 124 

defences available to accommodation party, 90, 97 

lost bill or note, 229-280 

compared with proof, 126 

husband and wife, 127 

by exeoutor or administrator, 127 

costs of defending on accommodation bill, 193 
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Aciion — continued . 

transfer oi bill after action brought, 116, 117 
Statute of Limitations, 296 seq. See also Limitations. 

Right of: 

on, and collateral to, instrument distinguished, 198 

on bill, and. on consideration, distinguished, 102, 108, 216, 916 

giving bill suspends, 810 

effect of lenevjmg bill, 221, 222 

when complete against diawer and indorser, 188, 147 

on non-acceptance, 189 

on non-payment, 146-147 

Acts. See Bills of Exchange Act — Statutes. 

Addsess, 

sufficiency of, when notice sent by post and lost, 160 
of drawer or indorser of dishonoured bill not known, 161 
to drawee in bill, 9 

Adhesive Stamp, 

when to be used, 349-369. See also Stamp. 

Administbatob. See Executor or Administrator. 

Advicb ( Letter of), 12, 178 

Afteb Bate (Bill payable), 
omission of date, 92 
new and old style, date in, 14 
calculation of maturity, 86, 86, 87 
presentment for acceptance, when necessaiy, 184 
extension of time if bill oomes forward late, 133 
acceptance after maturity, 80 
duty of agent to present with diligence, 138, 185 
presumed time of undated acceptance, 44 
post-dated cheque resembles, 80, 84, 86 
usances, 87 

Aftbb Sight (Bill payable )> 
computation of maturity, 86 
omission of date in acceptance, 82, 44 
data, after previous refusal to accept, 44 
presentment for acceptance required, 182 
time for presentment, 188 

duty of agent to present with diligence, 183, 134 
maturity of, if accepted for honour, 87, 88 
meaning of term m note, 87 

Agent, Bee Principal and Agent. 

Akbn Emeus, 
defined, 64 

intercourse with, prohibited, 66. See also War. 


Aelongb, 109,110 
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Alteration, 

what mateual, 214 

what immaterial, 216 

effect of mateual on bill, 214 

effect of stamp laws, 218 

effect on light to sue for consideration, 216 

onus ptobandt as to, 216 

payment in ignoiance of, 215-216 

fraudulent, 76 

Alternative, 
drawee, 19 
payee, 21 

maker of note, 19 

place of payment, 16, 16, 144 

mode of payment, 10 

Ambiguous Instruments, 9, 288 

American Law, 

codification of, Preface. 


Amount, 

bills and notes under 20s. . .11 
notes to bearer under £6. .269 
notes to heater under HQO. .269 
See also Sum Payable. 

Antecedent Djbbt, 

as consideration for bill, 88, 84 

Anth- dated Instruments , 32, 38 

Abbignmbnt, 

transfer of bill or note by, 129 
distinguished from negotiation, 108 
See also Equitable Assignment — Transfer. 

Authority, 

distinguished from capacity, 60, 69 

general rule as to, 280 

to sign bills, how given, 280 

to sign, bills, how construed, 281 

to draw no authority to endorse, 280 

to draw cheque no authority to drftw bill, 281 

to fill up blanks, 47 

to fill up date, 82, 47 , 48 

of partner. See Partner. 

of agent. See Principal and Agent. 

when revoked by death, 51. See also Cheque. 

false representation of, 78 

Aval, 185 


24 
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Bank and Bankur, 

banker defined, 8, 66, 347 

restrictions on acceptance oi issue of bills or notes by, 66 

effect given to usage among, 287 

41 marginal notes ” or receipts of, 87 

general relations -with customer, 84, 260, 258 

hen on customei’e bill, 88 

notice to olose account, 2S1 

tiansfer of funds between accounts, 249 

when holder for value of customer's hills, 86, 89, 265 

retractation of payment by, 196 

clearing-house recognised at law, 146, 196 

right to retaiu paid cheque against customer, 253 

obligation to honour cnstomei ’a cheques, 178, 249, 250 

effect of garnishee order, 260 

effect of pass-book, 264 

when ouBtomer may over-draw , 253 

effect of customer’s death or bankruptcy, 249, 250 

customer’s lunacy, 264 

relations with holder of cheque, 174-179 

obligation to pay customer’s bills, 264 

paying forged cheque or bill, 72-76, 202 

paying acceptance against forged bill of lading, 264, 266 

how if payee be fictitious, 22 

paying cheque held under forged indoiBemont, 204 

paying altered cheque, 211, 216 

duty when cheque crossed to more than one, 267-258 

receiving payment of crossed cheque for customer, 260 

payment of crossed cheque by, 267-860 

duty as collecting agents, 182, 148, 169, 262 

banking hours lecognised, 136, 141-148 

Statute of Limitations , customer's account, 261 

receiver of customer's estate appointed, 261 n. 

one-man company’s cheques paid into piivale account, 261 

Blanch Banks: 

general status as to bills, 263 
notice of dishonour sent through, 169, 160 
right to combine accounts against customer, 263 
duty to pay cheques drawn on another branch, 269 
transfer of accounts, 268 n. 

Bill accepted payable at Bank : 
duty to customer to pay , 254 
no duty to holder, 176, 170 
when a qualified acceptance, 46 
presentment for payment of, 140, 172, 173 
payment when indorsement forged, 72, 202 
payment when payee is fictitious, 22 
changing banker’s name a material alteration, 214 
adding banker's name to ordinary acceptance, 214 

Bank Charteb Acts, 66 

Bank Holiday, , 

bill falling due on, 86. Bee also Payment of Bill , 
when excluded in computing time, 284 
Acts relating to, 341-4144 
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Bask Holidajs Am 1 , 1871. .341 

Bans Nora, 

defined, 269, 270 

negotiability of, 318 

distinguished from ordinary note, 270 

re-isBue of, 270, 847 

restrictions on issue, 6Q 

effect of payment by country notes, 166, 190 

halves sent by post, 62 

stamp on, 347 

oiroular notes, 822 

Scotland and Northern Ireland, 11 

Bank of England, 

exclusive piivileges of note issue. 66 
notes as legal tender, 11 
saving for privileges of, 289 

Bank of Ireland, 

saving for, and note on , 289 

Bank Post Bill, 270 , 319 

Bankrupt, 
defined, 4 

Bankruptcy, 

holder's right of proof, 126 

manied woman subject to law of, 61 

accommodation bill held as security, 87 

rule as to double proof, 126, 861 

creditor holding security, 126, 220 

of acceptor iwpra protest before maturity, 228 

effect of foreign discharge, 238-289 

double insolvency, rule in Bx p. Waring, 806-808 

production for proof or dividend, 862 

voting in bankruptcy by bill holder, 861 

Of Holder: 

when bill vests in trustee, 12$ 
reputed ownership, 129 
accommodation bill for holder's benefit, 129 
negotiation after, 129 
payment after, 129 
when bankrupt may sue, 128 
Of Drawee or Acceptor t 

presentment for acceptance after, 187 

presentment for payment after, 147 

notice of dishonour to drawer or indorser after, 160 

protest for better security, 169 

effect of taking composition from acceptor, 217 

effect of part-payment by drawer or indorBer, 196 

of drawee as breach of contract with drawer, 178 
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Bauxboftcv — continued. 

Of Drawer or Indorser : 

to whom notice of dishonour to be given, 162, 160 
of drawer as revoking drawee's authority to accept, 177 
of drawer of accommodation bill, 192 
of drawer of cheque , 248 

See also Securities /or Bills of Exchange. 

Buses, 

defined, 4 

included in term " holder ", 5 
Bill payable to ; 
defined, 26 

bill is, when payee fictitious, 22 
bill indorsed in blank is, 26, 106 
negotiated by delivery, 106 
effect of indorsing, 188 
who may sue on, 125 

issued or accepted by banker payable on demand, 66 
note under iSO payable on demand, 269 
note under £6 payable on demand, 269 

Bbttbe Secublty, 
protest for, 169 

Bui Bsokhk, 
lien of, 87 

guaranteeing discounted bills, 109 

Bili, of Bxohamob, 
definition, 9 

definition for stamp purposes, 848 

compared with cheque, 242 

compared with promissory note, 12, 275 

when it may be treated as a note, 9, 17, 18 

when considered as personal chattel, 76, 180, 287 

inland and foreign, 16 

origin and history, Introd. 

different theories m England and France, Introd. 

conflict of laws as to. See Conflict of Lares. 

Form and Interpretation, 9-59 

Capacity of Parties, 60-66. See also Capacity. 

Authority of Parties, 60, 66. See also Partner — Principal and Agent. 
Forgery, 72 , 76. See also Forgery. 

Consideration for, 82-105. See also Consideration. 

Transfer, 107. See also Transfer. 

Negotiation of, 106-181 

Aotions on and Proof, 126-129. See also Aotion^-Proof. 

Duties of Solder, 182-174 
Contracts arising out of: 

drawer and drawee, 177. See also Cheque. 

drawee and holder, 176 , 205 

acceptor and holder, 179, 180 

drawer or indorser and holder, 180-188 

transferor by delivery and transferee, 190-192 

acceptor supra protest and holder, 224, 225 

accommodation party, and person accommodated, 192-198 
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Bill of Exchange — continued. 

Dischargee. See Discharges. 

Limitations of notions. See Limitations 
Stamp Laws. See Stamp. 

Seottnties for Bills. See Securities for Bills. 

Bill of Lading, 

holder of bill presenting forged, 99, 302 
banker accepting for customer against forged, 253 
See also Securities for Bills, 

Bills Nundinaleb, 82 

Bills of Exchange Act, 1882, 

Parliamentary history of, Introd. 
local extent of, 1 
how far declaratory, 2 
changes in law effeoted by, 8 
applies only to bills, notes, and cheques, 3, 840 
savings, 286-291 
Acts repealed by, 286, 293, 294 
See also Saotland {Scots Law). 

Bills of Exchange Act, 1806. .866, 868 

Bills of Exchange Act, 1914.. 280 

Bills of Exohanqb (Time of Notino) Act, ’1917. .108 , 363 

Blank, ob Blank Signatdbh, 
blank signatures, 47 
authority to fill np, in bill, 48-61 
effect if not filled up, 10, 29 
fraudulently filled up, 48-61, 202 
Ailing up date, 82 
Indorsement in blank: 
definition, 113 
effect, 113 

conversion into speoial, 114 
followed by special, 26, 114 
action on bill indorsed in blank, 126 

Bona Pipes, 

bona fide holder, 92, 94 
teat of, in holder, 278 
presumption of, in holder, 95 
test of, in payor, 195 

of person without title receiving payment, 200-206 

Bonds to Beabek {Foreign ) , 
negotiability of, 819 

non-liability of foreign government on, 322 
Bbanoh Banks, 150, 248,250. See also Bank. 
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Business Dais, 

what are, or are not, 284 

Business Nambs (Rboj btbation) Act, 1016. .72 


Cancellation, 

of bill or signature by bolder, 210 

il by mistake, 211 

of bill by order of Court, 76 

of acceptance by drawee, SI 

of indorsement by indorser, 61, 114 

OAPAom, 

general rule, 60 

distinguished from authority, 60 
capacity to incur liability, 60 
capaoity to transfer, 60, 64 

effect of incapacity of one party on liability at otbeie, 61 
conflict of laws, 60, 61 
clergyman, 61 
felon, 61 

lunatic ox drunkard, 62 

infant’s liability on bill, 62, 68 

infant’s power to transfer bill, 62, 68 

mairied woman, 61, 62 

company or corporation's liability, 68 

power to transfer, 64 
trading and non -trading companies, 69-70 
statntoiy disabilities of bankers, 66 
alien enemy, 64 

Cash op Need, 

meaning of term, 88 
designated by indorser, 89 
cannot accept without protest, 88, 226 
option of bolder to present to, 88, 236 

Cause op Action. See Aolion. 

Certain tt ( Requisite in Bill or Note}, 
required in form of bill, 12 
time of payment, 81 
designation of drawee, 18 

of payee or indorsee, 19, 114 
sum payable, 27 

Dhbtieted Cheque, 242 

Channel Islands, 1, 16 

Chattels, 

bills considered as, 77, 86, 87 , 129, 297 
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C'HBQCB, 

defined, 243 

pioviaioua as to bills, bow fur applicable to, 342 
(lintingmahed from ordinai'y bill of exchange, 242 
note payable on demand, 242 
sum for which it may be drawn , 248 
acceptance of cheque by banker, 245. See also Banker. 
marked oheque, 244 
ceitified cheque in America, 245 
drawn by bank on its behalf, 359 
time for presenting in general, 245 

to charge drawer, 244 
to charge indorser, 141, 246 
notice of dishonour, when required, 244 
when deemed overdue or stale, 121 
relations between banker and holder, 175, 178 
“ account payee ", 265 
rights of holder when drawer discharged, 246 
bank's obligation of disclosure to guarantor, 255 
banker’s duty to honour cheque, 178, 251 
countermand of payment, 248, 249 
overdrafts, 268 

effect of customer's death or bankruptcy, 249, 250 
donatio mortis oausa, 249 
lunacy of customer, 254 
effect of garnishee order, 250 

payment by banker when held under forged indorsement, 206 

light to duplicate, when lost, 229 

action on loel cheque, 229, 280 

properly in paid cheque, 268 

construction of authority to draw, 70 

liability of non-trading corporation on, 70 

entries in pass-book , 264 

stamped aa bills on demand, 849 

mode of stamping in general, 861, 868 

stamping after issue, 861 

is not an assignment of lands in England, 176 

an assignment in Scotland, 175 

effect of as payment, 809 

application of rules as (o, to certain other documents, 248, 287 
■ French and foreign laws, 244 
Post-dated : 

validity and effect of, 33 
not irregular, 93 
authority to draw, 280, 281 
former custom of London bankers not to pay, 287 
Grossed: 

delay in presentment caused by crossing, 247 

general and special crossings, 256 

history of crossing, 256 

who may cross, 257 , 268 

two or more special crossings, 257 

effect of crossing as regards the drawer, 260 

as regards holder and agent for collection, 260-361 
as regards (drawee) banker, 261-264 
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Cheque — continued. 

Crossed — continued . 

meaning and effect of “ not negotiable ", 260 , 261 
invisible crossing or obliteration, 268 
alteration of crossing, 268 

See also Banker — Bill of Exchange — Crossed Cheque. 
Chobb in Action, 

bill assignable as, 129. See also Transfer. 

Christmas Day, 

bill falling due on, 36, 86 

when excluded in computing time, 284 

Circular Notes, 822 

Clearing House, 

presentment of bill through, 145 
note on, 146 

payment as between bank and bank, 196 
Clergyman, 

capacity to contract by bill, 61 
Coercion, 94, 96, 101 

COIWOIDENOE OF SIGHT AND LIABILITY, 208 

Collateral Agreements, 68, 69 

Collateral Security, 

evidence to show bill iB, 66, 87 
effect when bill held as, 87, 88, 89 
note containing pledge of, 267 
See also Securilies for Bills. 

Collection (Indorsement for) , 

in express tenns, 116, Bee also Restrictive Indorsement. 

revocation by indorser, 116 

misappropriation by indorsee, 66, 66, 91, 94 

rights of indorsee, 92, 124, 126 

duties of collecting agents, 132, 188, 144 

collecting banker, 261-266 

Common Law, 
saving for, 287 

Common Law Procedure Act, 1864,. 840 

Companies Act, 1929 . .369-861 

Company and Corporation (in general), 
iuading and non-trading, 63, 64 
capacity to incur liability, 88 
power to transfer bills, 64 

special rules as to banka, 66, 66. See also Bank, 
authority to sign-far corporation, 78 
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Company and Corporation — continued. 
seal or signature of, 233, 284 
tfiBts of liability, 284 

bill drawn on, accepted by officer m bis own name, 40, 41 
officer accepted in name of company, 41 
bill payable to, indorsed by officer in his own name, 111, 112 
liability of director drawing bill or signing note fot, 80 

Company under Act op 1908, 

full name must appear on bills and notes, 359 
personal liability of officer signing, if it does not, 41, 359 
wbat sufficient signature to charge, 360 
bill payable to illegal, or its agent, 103 

Cohpbnsatio, 288 

Composition, 

effect of taking, from acceptor, 217, 218 

Compromise of Claim, 

as consideration for bill, 82 

Conditional, 

bill or note, 9, 12, 31, 242, 287 

acceptance, 45, 140, 172. See also Qualified Acceptance. 
indorsement, 118 

delivery of bill absolute in form, 64 
payment by bill or note, 310 
when ceasing to be, 87 

Confliot of Laws, 

capacity of parties, 60 

requisites in form, 284 

interpretation and obligations of parlies, 235 

old and new style date, 14, 240 ' 

vis major and ex poet facto legislation, 29, 240 

duty to present to case of need, 38 

effect of dishonour by non-acceptance, 140, 239 

depreciated currency in place of payment, 28 

sum expressed in foreign currency, 239 

validity of consideration, 237 

effeot of forgery, 76, 287 

computation of time of payment, 240 

notice of dishonour, 299 

protest, 289, 240 

foreign discharge, 288 

damages against acoeptor, 186-189, 238 

drawer or indorser, 186-189 
Statutes of Limitation, 295 
stamps and stamp laws, 234-235 
negotiability of foreign securities, 319, 822 
foreign law how proved, 241 


Confusio, 207, 208 
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CONBIDDRAXION, 

-what constitutes, 82 
antecedent debt or liability, 83 
adequacy of, 84 

by whom furnished and when , 86 

for original bill in case of renewal, 221 

negotiation and pledge, 89 

pro tanto in case of pledge or lien, 87 

want of, cieating privity between remote paities, 97 

presumption of, 95 

what evidence shifts onus probandi as to, 95 

holder for value, 86 

holder in due course , 91 

holder claiming under holder in due course, 94 

accommodation parties, 89 

stolen bills, 94. See also Stolen Sills. 

lost bills, 229 

conflict of laws as to, 229 

Defences arising out of : 

when it may be inquired into, 15, 56, 97-106 
absence of, 98 
partial absence, 99 
lailnre of, 99 
partial failure, 100 
fraud or duiess, 101 
illegality total or partial in, 102-105 
unconscionable bargains, 86 
accommodation bills, 89, 98, 192 
Expression of: 

not essential, 16 
how expressed, 16 

evidence to negative, when expressed, 16, 60-59 
effect if expressed to be executory, 13 
Liability on : 

distinguished from liability on instrument, 67 , 68, 196 
warranty of genuineness, 162 
discharged by holder's laches, 132, 142, 150, 313-314 
presentment for payment to charge person liable on, 160 
notice of dishonour to person liable on, 166 
effect of alteration on, 216 
want of atamp, 351 

COXBIQHMBNT9, 

bill drawn against, 301. See also Securities for Bills. 

CoHfiTR'ocmoN', 

bills and notes in general, 56 

address to drawee and acceptance read together, 41 

evidence of usage, when admissible, 287 

irregular bills at res magis Patent, 10, 42, 78, 286 

signature as principal's or agent's, 79-81 

procuration signatures, 76 

authority to sign bills, 281 

agreements to renew, 221 

notice of dishonour, 164-157 
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CoNSmucnioN — continued. 
oi the Act as a rode, 2 
statutory proviso, 8 
See also Interpretation of Terms. 

Constructive Possession, 
what it is, 6 

delivery effected by change in, 5 

giving right of action on bill payable to bearer, 126, 126 
Contingency, 

bill or note expressed to be payable on, 18, 81, 88, 26? 
Contribution, 

on payment by joint acceptor, 196, 197 
among co-sureties generally, 194, 807, 808 

Co-owner. See Joint Parties. 

Copy, 

foreign “ copy ” distinguished from set, 110, 288 
indorsement on foreign “ copy 109 
protest on copy of lost bill, 171 

Corporation. See Company and, Corporation. 

Costs, 

defending action on accommodation bill, 198 

proceeding for, after payment, when parties sued concurrently, 196 
lien on bill for, 178 n, 

Co-sobhkbs, 

right to contribution, 220 
evidence to show that parties are, 216 
successive indorsers may be, 218 
discharge of one, 220 

CanNTBBOIiAIMS, 101 

County Courts Aot, 1984. .846 

Coupons, 

negotiability of, 248, 319 
Courts (Emergen or Powers) Act, 1989.. 266 
Cover for Bill, 801, 804. See also Securities for BUlt. 


Credit, 

letter of, 176-178 
stamp on, 848, 868 

Criminal Law, 

punishment of forgery, 78, 79 

effect of section 46 of Larceny Act, 1916, .94 
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CBOSa-A.OOBPTASfOE, 82 

Oeossed Cheque ob Document. See also Cheque. 
what instruments may be crossed, 266 
different kindB of crossing, 2S6 
amendment aa to, drawn by bank, 859 
origin and bistory of crossing, 256 
who may oross, 267 
crossing a material part, 267 
crossing to two bankers, 257 
dnty of banker to obey crossing, 958 
remedy to true owner, 258 
obliterated crossing, 268 
protection to paying banker and drawer, 260 
not-negotiable crossing, 266, 260, 261 
protection to collecting banker, 261, 840 
“ per pro ” and 11 a/o payee " cheques, 266 

Cbown, 

cannot be guilty of laohes, 182 

CoBKBNor (Meaning of], 11, 818 

Cubbenoy Notes, 11, 881 

Custom of Trade, 

law of bills founded on, Introi. 
evidence of, when admissible, 287 
novelty of, when immaterial, 287 
judicial decision overrides, 288 
saving for, in Aot, 286 

Oubtombb, 

meaning of “ customer ", 266 

customer and banker, 250-263. See also Bank. 


Damages ( Measure of), 

action by drawer against drawee for not accepting, 178 
bolder against acceptor or maker, 188-186 
drawer or indorser, 188-186 

customer against banker dishonouring cheque, 178, 260, 261 
accommodation party on contract of indemnity, 192 
conflict of laws, 187-190, 237 


Date, 

insertion of, proper, but not essential, 14 
power to bolder to fill in, 82, 88, 47, 60 
required by foreign codes, 16 
presumed to be trne date, 88 
oonflrmation of, in bankruptcy, 84 
ante-dating and post-dating, 38 
dating on Sunday, 38 
new and old style, 14 , 86, 240 
alteration of, material, 14, 914 
interest to be calculated from, 80 



INDEX 


861 


] Vato— continued . 

interest if bill undated, SO 
when Statute of Limitations runs from, 296, 297 
presumption if indorsement undated, 121 
if acceptance undated, 44 
See also After Date — After Sight. 

Dais of Gsaob, 86, 86, 240 

Death, 

Of Holder: 

title to bill, 127 
inchoate bill, 48, 49 

bill drawn payable to deceased person, 22, 26 
Statute of Limitations when intestate, 289 
delay in presentment or notice of dishonour, 146, 160 
acceptor becoming executor or administrator, 207 
Of Drawer: 

drawee’s duty to accept bill, 177 
banker’s authority to pay cheques, 248-249 
notice of dishonour, 160 
Of Indorser : 

notice of dishonour, 160 
Of Drawee, or Acceptor, or Maker : 

before delivery of bill to indorsee, 62, 65 
presentment for acceptance, 184, 186 
payment, 146 

notice of dishonour, 161, 166 
holder becoming executor or administrator, 206 
indorser becoming executor, 207 
See also Administrator— Executor — Donatio mortis cause. 

Dbubntubbb, 

what they are, 328 

how far negotiable instruments, 824 

how stamped, 849 

Debt, 

antecedent or pre-existing, aB consideration, 88, 84 

when hill is conditional or absolute payment of, 182, 812-814 

bill or note as evidence of, 816 

payment binding on persons liable, 800 

statute barred payment of, 800 

i 

Decussation of Tkobt, 99, 129 


Deed, 

transfer of bill by, 129 

Definitions, 8-8. See also Interpretation. 

Delivers, 

definition of, 6 

necessity for, to complete oontract, 61, 62, 272 
what amounts to, 61 
by whom it mnst be made, 68 
conditional, or for special purpose, 64-66 
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Deli VBftr — continue £ . 
obtained by fraud, £4 
presumption as to valid, 54 
non-delivery by drawee, 137, 188, 171 
protest for non-delivery, 187, 188, 171 
negotiation of bill payable to bearer by, 106 
bill payable to order 'without indorsement, 107 
liability of transferor by, 190 

of blank signature or incomplete instrument, 47, 48, 51 

Demand ( Bill or Note payable on). See also Presentment for Payment. 
expressed to be so payable, 80 
payable at sight or on presentation, 80 
no time for payment expressed, 80 
bill accepted or indorsed after maturity is, 80 
cheque is, 31, 242. See also Cheque. 
when deemed overdue, 120, 121, 274 
transfer of, when overdue, 120, 121, 274 
presentment to oharge maker, 274 

drawer or indorser, 274 
Statute of Limitations on, 296 
interest by way of damages on, 187 
banker paying when indorsement forged, 206-207 
acceptance of, 77, 161 
stamp on, 849, 860, 861 

three-day bills deemed to be for stamp purposes, 350, 357 

Deposit Note, 826 

Destbuotion of Bile. See also Lost Bill. 
payment, when proved, 220, 280 
notice of dishonour, 280 
protest, 171 

by drawee not equivalent to acceptanoe, 188 

Detention of Bill, 
by drawee, 188, 171 

Dieeotobb, 

when liable on bills signed for company, 40, 41, 70-80 
See also Company — Principal and Agent. 

DlflOHABOBS , 

discharge defined, 195 
effects of discharge, 166 

discharge of bill and of party distinguished, 195 
discharge inter partes, 196 
discharge when laws conflict, 238 
Different kinds t 

payment in due course, 196 

satisfaction other than money payment, 196, 196 

payment for honour supra protest, 226 

accommodation bills, 200 

coincidence of right and liability, 207 

oonfusio, 208 

waiver or cancellation, 208-210 
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Discharges — continued. 

Different kinds — continued, 
alterations , 211 
renewal, 221 
novatio, 222 

discharge of surety by dealings with principal, 216 
compensatio , 238 
foreign prescription, 298 
part payment as pro tanto discharge, 196 
merger in judgment, 118 

Dibolosurb (by Banker), 261 

Discount op Bint,, 88 

Dishonour, 

By non-acceptance ; 
defined, 189 

consequences of, 189, 140 
rc-presentment after, 44 
omission to give notice of, 161, 168 
negotiability and status of bill after, 122 
subsequent acceptance, 44 

measure of damages against drawer or indorser, 186 
Statute of Limitations, 296 
as breach of contract with drawer, 178 
rights of holder against drawee, 176-177 
effect on securities held as aover for bill, 801-303 
By non-payment : 
defined, 149 
consequences, 149, 160 
effect on securities held as cover, 801-308 
By acceptor supra protest, 226 

Dividend Warrant, 

may be crossed as cheque, 286 
indorsement of, 109, 290 
savmg for usages as to, 290 
as a negotiable instrument, 326 

Divoboed Woman, 62 

Doctombntabv Bill, 46, 47, 140. See also Securities far Bills . 
no warranty that documents are genuine, 98, 99, 174, 305 

Domicblbd Bill, 
what is, 15, 16 

presentment for acceptance required, 182 
how if it comes forward late, 183, 186 „ 
presentment for payment, 141, 142, 171 
protest foT non-payment of, 169 > 

domicil does not moke acceptance qualified, 46 
when addition of domicil avoids bill, 214 
relations of banker and customer as regardSj 264 
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Donatio Menus Causa, 

bill or note drawn by third paity held by donor, 130 
donor, 131 

cheque drawn by donor, 240 

Double Insolvency, 305. See also Securities jot Bills. 

Dbawee, 
defined, 9 

same person or firm as drawer, 17 
as payee, 17 

fictitious, 18, 137, 147, 168, 164. See also Fictitious Name, etc. 

person not having capacity to contract, 18, 187, 148, 163, 164 

designation in bill, 9, 17 

certainty required in address to, 18, 41, 42 

alternative, 10 

joint, 10, 46, 136, 145. See also Joint Parties. 

address to, construed with acceptance, 42, 79-80 

requisites of the order to, 10-16. See also Order to Drawee. 

acceptance by, 40-45 

acceptance by person who is not, 41 

one of several, 41, 46, 47 
bill left for acceptance with, 133 
revocation of acceptance by, 61-53 
obligation to accept or pay, 178, 263 
damages against, for non-acceptance, 178 
privity with holder, 175, 176 
holder's right to funds or goods in hands of, 175, 176 
letter of credit or advice, 178, 178 

remedy of holder of cheque against, when drawer dischaiged, 246 

when agent of holder to give notice of dishonour, 152 

death of, 186, 146,161. See also Death. 

bankruptcy of, 136, 148, 161. See also Bankruptcy. 

payment by, as a discharge, 196 

presentment for acceptance to, 182-148. See also Presentment jot Acceptance. 

payment to, 146-150. See also Presentment for Payment. 
See also Acceptor — Banker — Cheque — Payment — Dishonour— Securities for 
Bills. 

Dbawbb in Case of Heed, 88 

Dbawbb, 
defined, 9 

distinguished from maker of note, 276 
of bill and cheque distinguished, 242, 243 
same person or firm as payee, 17 , 18 
drawee, 17, 18 

joint dzawetB, 167. See also Joint Parties. 

signature of, 9, 10, 47. See also Signature. 

delivery of bill to payee, 51 

fictitious person, 28. See also Fictitious Party. 

forged ot unauthorised signature of, 72. See also Forgery. 

right to draw, and relatione with drawee, 177, 249 

death qf. See Death. 

bankruptcy of. Bee Bankruptcy. 

accommodation drawer, 89. See also Accommodation Party. 
capacity of, 60. Sea also Capacity. 
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JDbaweb — continued. 

authority of. See Partner — Principal and Agent. 

how far a surety as regards acceptor, 179, 180, 200, 216. Sec also Principal and 
Surety. 

relation to indorsers, 67-69, 1S2 

payment by, as a discharge, 200 

re-transfer to, 122 

re-issue by, 122, 199 

duty to giyc duplicate in case of loss, 229 

obligation to give a set, 2S1 

contract with holder, 181, 182 

interpretation of contraot when laws conflict, 284. See also Conflict of Lowe. 
estoppels which bind as suoh, 182 
measure of damages against, 186 
Statute of limitations as to, 297 

lien of, as unpaid vendor, 801. And see Securities for Bills. 
acceptance or payment for honour of, 228-280 
How Liability Negatived: 

intention to sign different document, 282 
forgery, 72 

consideration negatived (including fraud, illegality), 97-102 
transfer of property to holder negatived, 68-66 
capacity to contract negatived, 60-66 
non-performance of holder's duties, 182-171 
discharge of bill or discharge inter partes, 196-222 
See Disoharge. See also Cheque. 

Dbunkbn Man, 62 

Dub Datb, 

how determined in general, 36-88 
conflict of laWB, 284 

Dupiaoatb, 

right to, when bill lost, 229 
right to have bill drawn in a set, 281 
'* copy ” of foreign bill, 288 

Duebbb, 94, 101, 102 

Duties of Agent, 148 


Bnhmv. Bee War. 

Eqtjitabeh Assignment, 

order amounting to, distinguished from bill, 14 

negotiation of bill distinguished from, 106 

bills as subject of, 129. Bee also Tnntfer. 

bill or cheque does not operate as, in England, 176, 804 

Scottish rule, 176 

bill drawn against specific goods, 804 

Bourn (Court of). See Injunction — Mietahe. 

C.B.E. 


25 
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Eyurrr attaching to Bill, 119 

Ebasube, 

effect, of, in general, 210, 211 
onus probandi, aa to, 211, 316 
of crossing of cheque, 268, 260 

Esobow, 

bill delivered as, 66 

Estoppel, 

by negligence, 76, 201, 311 
distinguished from ratification, 76 
person disputing his own signature, 76 
authority to fill blanks, 48 
authority of partner in trading film, 69 
infant representing himself of age, 62 
Arising on Bill: 

from drawing, 182 

from accepting, 180 

from indorsing, 182 

from accepting supra protest, 20, 226 

from making note, 275, 276 

Evidence Act. 1861.. 298 

Evidence, 

of usage or oustom, 287 

to show oral discharge, 66, 208 

to vary or contradict terms of bill, 66-69 

contemporaneous or collateral writings, 68 

to contradict the date, 82 

date of bill in bankruptcy proceedings, 84 

to show delivery was conditional, 66, 66 

to anpply blanks, 21, 27, 28, 88 

to identify payee when misdesoribed, 21 

to negative consideration, 66. See also Consideration. 

of notice of dishonour by admission of liability, 161 

verbal notice of dishonour, 166 

of waiver of notice of dishonour, 161, 162 

to show relationship of principal and surety, 216 

to show co-suretyship, 194, 218 

to charge undisclosed principal, 67 

how far bill or note evidence of debt, 816 

of foreign laws, 241 

functions of judge and jury, 241 

estoppels. See Estoppel. 

onus probandi. See Onus Probandi. 

amendment of Scots law, 290-291 

Exchange, 

contract of, underlying bill, Inbrod. 
rate fixed by indorsement, 27 , 28 
bill payable in foreign currency, 289 

unauthorised indorsement of a rate of, 28, 214. See also Re-exchange. 

Excebqubb Bills and Bonds, 827 
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BxEatmoN, 

bill taken in, 127, 389, 845 
of instrument by order of Court, 846 

Execjutob ob Abministratob, 

when bill held by deceased vests in, 127 
authority to fill up inchoate bill, 47 
presentment for acceptance to, 136, 187 
presentment for payment to, 146 
personal liability on bill signed as, 81, 109 
delivering bill made or indorsed by testator, 62, 65 
not deceased's agent, 64 
effect when acceptor becomes holder's, 206, 207 
effect when holder becomes acceptor's, 207, 208 
may indorse without personal liability, 109 
See also Death — Donatio Mortis Causa. 

Ex-pabtners, 71, 167, 217 


Failure of Consideration, 99, 100, 201, 202 
East-day (publio), 

bill falling due on, 85, 86. See also Non-business Day. 
Felon, 

party to bill , 01. See also Forgery— Stolen Bill. 

Ficrrmous Name on Party, 

real person using fictitious name, 66, 67 
Fiotitious Drawer : 

title through, 22-26, 49 
acceptor's estoppels, 180, 181 
acceptor supra protest's estoppels, 226 
indorser's estoppels, 182 
Fiotittous Drawee, Acceptor , or Maher : 
instrument, bill, or note, 18 
presentment for acceptance, 187 
payment, 147 
notice of dishonour, 168, 164 
Fiotitious Payee and Indorser ; 
title through, 22, 49, 182 
alteration of payee’s name, 22 
acceptor's estoppels, 180 
drawer's estoppels, 182 
indorsei's estoppels, 182 
maker of note's estoppels, 276 
Fictitious Bank Aooount, 74 

Pi. Ea., 

writ extends to bills, 127 
Finance Acts, 1899, .867*, 1918. .868 
Finance Buna, 90 
Fuat. Bee Partner. 
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Fluctuating Balance, 

aa consideiation for bill, 89 

Force and Fear, 94, 95, 97 

Foreign Bill or Note, 
defined, 16, 17, 272 
how stamped, 349 

protest of, 187 See also Conflict of Laws 
damages when dishonoured, 188 

Foreign Bonds to Beared or Sober, 
negotiability of, 819 

foreign government and its agents not liable on, 822 

Foreign Currency, 

computation of aum payable, 11, 28 , 289. See also Sum Payable. 
computation for stamp purposes, 846 

Foreign Discharge, 288. See Discharge. 

Foreign Government or Sovereign, 61, 822 

Foreign Law, 

how proved, 241 

functions of judge and Jury, 241. Sea sIbo Conflict of Laws. 
presumption as to accord with English, 241 

Forgery, 

negotiation restrained by injunction, 76 
cancellation of bill by order of Court, 76 
recovery of money paid, 201-206 
ante-dating to defiaud, 84 
renewal of forged bill by mistake, 96 
bill drawn against forged bill of lading, 100, 264, 806 
holder presenting forged bill, 192, 206 
Forged or Unauthorised Signature : 
no liability on, 72-78 
no title made through, 72-78 
ratification, 74 
payment in general, 72 

cheque held under forged indorsement, 205, 261, 262 
wife’s indorsement forged by husband, 75 
party estopped from disputing his own, 76 
estoppels arising on bill. See Estoppel. 
agent signing '* per proc. ", 78, 206 
foreign laws, 76 
conflict of laws as to, 236, 287 
criminal law, 76-88 
Fraudulent Alteration 

general effect, 211-&16 
acceptance after, 212 
negotiation after, 212, 218 
payment after, 201-206 

See also Fictitious Name or Party — Crossed Cheque, 
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Form of Bill, 

conflict of laws as to, 284 
Sec also Bill of E'eohange. 

Forms , 

inland bill, 838 
foreign bills, 383 
Fiench bill, SS4 
Tieasury bill, 884 
notices of dishonom , 834 
promissory note, 834 
protest by householder, 992 
protest for non-acceptance, 88S 
act of honour, 886 
French protest, 836 

Fraud, 

affecting ourrent bill, 94, 98, 101 
overdue bill, 118, 131 
original bill in case of renewal, 96, 291 
pioperly in bill obtained by, 102 
no penod of limitation in respect of, 296 
injunction to restrain negotiation, 101 
evidonce to shift onus probantk os to value, 95 
Special Cases of Fraud : 

ante-dating to defraud oroditoc, 88 

cheque in lavour of thud party obtained by fraud, 64, 66 97 
partner giving Aim bill for private debt, 68-71, 96 
indorsee for special propose misappropriating bill, 65 
blanks fiaudulently filled up, 47-61 
personation of payee, 72, 98, 197 
bill accepted on faith of forged security, 100, 264 
agent signing foi principal without authority, 78 
bill diawn and accepted to defraud third paity, 278 
as to nature of instrument signed, 282 
See also Forgery — Fictitious Name or Party 

Fbhnoh Law (of Bills), 

French Code, what and how cited, Introd. 
weight given to, in England, Introd. 
theory of, compared with English, Introd. 
snmmary of points of difference , Introd. 
law of 1866 as to cheques, 246 
notes and billets & porteur, 271 
And numerous citations . 


Gaming or Wagering, 

consideration for hill, 106 

Garnishes Order, 

efieot of service on banker, 260 

General Aooemanoe, 46 , 46. Bee also A cceptanee. 

General Doxies of Holder, 182-174 
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General Indobsbmhnt, 118 

German Exchange Law, Introd. and numerous citations. 


Gift, 

as consideration for bill, 83, 97 
of bill made by third party, 97. 249 
liability of donor on bill, 98, 249 
In contemplation of Death ; 

bill held by donor drawn by third party, ISO 
bill drawn by donor, 180 
oheqne drawn by donor, 249 

Giving Time, 

when surety on bill discharged by, 218 

Goxo Standard Aar, 1926. .11, 289, 881 

Goon Faith, 

test and definition of, 278 

in holder, 91, 96 

in payor, 197 , 278 

in person receiving payment, 205 

collecting banker, 269 

Goon Friday, 

bill falling dne on, 35, 36. See also Non-business Day. 
Grach, Days of, 85, 36 

GhjAJSANTOIl, 

presentment for payment to charge, 150 
notice of dishonour to, 165 
no obligation of bank to make disclosure to, 266 
See also Principal and Surety. 


Hague, 

Conferences and Uniform Eegulation. See Preface. 

History, 

of negotiable instruments, Introd. 
of the Bills of Exchange Aot, Introd. 
of crossed cheques, 256 

Hordes, 

defined, 5, 6 

holder for value, 86, 88 

pledgee or holder having a lien, 87 

holder in due course, 91 

holder for value without notice, 92 

undated bill presumably incomplete, 92 

holder claiming under holder in due course, 94 

relations with drawee of unaccepted bill, 175-179 

acceptor or maker becoming, at maturity , 207 

incapacity of. See Oapaoitv. 
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Hoi/dbb — continued. 

death of. See Death. 
bankruptcy of. Sea Bankruptcy. 
laohes of, 182, 818 
Duties : 

piesentmont for acceptance, 182, 140 
payment, 141-161 

after taking qualified acceptance, 140, 172 

protest of bill, 166-171 

presentment when leference in need, 87 

to acceptor supra protest, 226 
notice of dishonour, 150-166 
as regards drawee or acceptor, 171-174 
as to parts of a set, 281 
as to “ copies ", 288 
on receipt of payment, 178, 174 
transfer of bill in a set, 281 
to prove identity to payor, 198 
title to receive payment, 192, 202 
documentary bills, 99, 806 
to keep bill intact, 211 
effect of conflict of laws, 289 
Bights : 

general rights and powers, 123 

further negotiation of bill, 106, 122 

with defective title to givo good title, 128 

rights under forged indorsement, 72, 76, 287 

to duplicate of lost bill, 229 

to have bill drawn in a set, 281 

option to taka acceptance supra protest, 89 

return of bill left for ooeeptance in twenty-four hours, 188 

option as to qualified acceptance, 89, 228 

of one port of a set, 281-283 

of aotion and proof, 126. Bee Action. 

to funds in hands of drawee, 176, 246 

to securities for bill, 804-807 

Houdoaz (Bank), 

bill falling due on, 86. See also Non-business Day. 

Honoub, 

aot of. See Acceptance for Honour— Payment for Honour. 

Houas (Reasonable), 186, 186, 142, 160 

Hundi, 10 n. 

Htjsband and Wipe, 

Husband ; 

when bill payable to wife, formerly vested in, 127 
indorsing bill payable to wife, 76, 127 
wife signing as surety for, 62 
action by, on bill payable to wife, 127 
notice of dishonour given to wife, 166 

bill addressed to, but accepted by wife in her own name, 41, 42 
Wife : 

capacity to incur liability, 61 
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Husband and Wife — continued . 

Wife — continued. 

fiaud of, arising out of contract, 61 

as Bnrety for husband , 62 

power to transfer bill, 64 

form of indorsement by, 112 

indorsement forged by husband, 76 

indorsing bill, 62 

liable in tort, 61 

light of survivorship in hill , 127 

when formerly joined with husband in action, 127 

divoioed woman, 62 


Identity, 

payment to wrong person of same name aB payee, 79 
duty of person demanding payment to prove, 198 
personation of holder, 93 
misdescription of holder, 20, 111 

Illegal Conbidebation, 

current bill, 94, 96, 102, 106 
overdue bill, 118 
renewed bill, 221 
illegal association, 108 

Immbdiatk and Remote Pasties, 97-105 

Inchoate on Incomplete Bun ob Noth, 47-61 

Indemnity , 

on obtaining duplicate of lost bill, 229 
action on lost bill, 229, 280 
right of accommodation party to, 192, 807, 808 
Statute of Limitations , 298 

Indobses, 
defined, 7 

included in term “ holder ", 6. See also Holder , 
certainty required as to, 109, 111 
married woman, 62 

rights under conditional indorsement, US 

restrictive indorsement, 115-117 


Indobsbment, 
defined, 6, 7 

delivery requisite to complete, 61. See also Delivery. 

revocation of, by indorser, 61, 62 

as a contract in writing, 56 

distinguished from other modes of transfer, 1Q6-109 

by way of reoeipt, 27, 866, 856 

how far a new drawing, 183 

consists of two distinct contracts, 67, 60 

transfer of bill payable to order without, 107 

bill payable specially, 106 

bill already payable to bearer, 181 
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iNDOiiscMrar — rant mu ed. 

oveiduo 0 ) dishonouicd bill, 117-122 
non-negot table bill, 188 
of incomplete instrument, 47 
requisites m loim, 108, 184-185 
place on bill, 107, 108 
by separate writing, 109, 129 
on " copy " of foreign bill, 109, 232 
bill in a set, 231 
allonge, 109, 110 

striking out, 116, 199. See also Canoellatton. 

interpretation when laws conflict, 284 

authorities to indoise, 280 

forged or unauthorised, 72, 205, 288, 261 

procuration signature, 76 

presumption as to time when undated, 121 

presumption as to order, 112 

indorsement for part amount, 110 

general or in blank, 118, 126 

special or full, 114, 124 

conversion of blank into special, 114 

blank followed by special, 25, 188 

several payees or indorsees, 111 

qualified, or without recourse, 89 

facultative, e.g., waiving notice, 39 

giving reference in noed, 88 

conditional, 118 

restrictive 116, 

for special purpose, 66, 99 

for collection, 116. Bee also Oolleotion. 

when court will compel, 108 

when court will restrain, 78, 74, 97, 98, 105 

conflict of laws, 284r-241. See also Conflict of Laws. 

dividend warrants, 290 

By whom : 

by holder, 106 

by person not the holder, 188-186 

by poison to whom hill is transmitted by act of law, 127 

by holder when mlsdesoribed. 111 

by holder under different name, 112 

by agent. See Principal and Agent. 

by parson in representative capacity, 79, 109 

by partner. See Partner. 

by bankrupt. See Bankrupt. 

To whom : 

to party liable on bill, 121, 122, 207 
to prior bolder, 121, 199 
to incapacitated person. See Capacity. 

Indobskb, 

defined, 7, 182 

resembles a new drawer, 182 
quasi-indorser, or giver of " aval ”, 188-186 
revocation of indorsement by, 61, 52 
contract of, severable from transfer, 68, 182, 184 
same person or ftnh as payor, 164 
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Indorser — continued . 

capacity of. See Capacity. 

fictitious. See Fictitious Party. 

death of. See Death. 

who liable as, 183 

contract with holder, 188 

estoppels which bind, 182 

measure of damages against, 186-190, 288 

effect of payment by, 199 

how far surety for drawer and acceptor, 179, 180, 216, 217 
relations of successive, inter se, 89, 188, 193 
rights to securities for bill, when compelled to pay, 220, 807 
accommodation indorser, 89. See also Accommodation Bill. 

How Liability Negatived : 
by express terms, 89, 109 

conditional indorsement, condition unfulfilled, 118 

restrictive indorsement, 115 

re- transfer to prior party, 122 

intention to sign a different document, 282 

forgery, 72-76. See also Forgery. 

consideration negatived (including fraud, illegality). See Consideiation. 
transfer of property to holder negatived, 61-65 
capacity to contract negatived, 60. Sec also Capacity. 
non-performance of holder's dutieB, 132-174 
jus tertii, 66-60, 98 

discharge of bill or discharge inter partes, 196-222. See also Discharges. 

Infant:, 

capacity to incur liability, 62, 68 
transfer, 62, 08 

agent, 68 

Infobmal Bun on Note, 

incomplete or inchoate, 47-51 
ambiguous, may be treated aB note, 10, 17, 18 
rule of construction, 10, 287, 288 
when valid as equitable assignment, 14 
agreement, 10 

Initials, 

sufficiency of signature by, 281 
Injunction, 

to restrain negotiation, 76 

for bill to be given up and cancelled, 76, 101 

to compel indorsement, 108 

Inland Bill ob Note, 
defined, 16, 270 

presumption that bill is, 16, 270 
interpretation when indorsed abroad, 286 
noting Or protest of, 166 
damages on, 186, 276. See also Damages, 
inland note, 166, 271-272 

Instalments, 

bill payable by, 27, 28 

days of grace on bill payable by, 86 
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IKTEIUSST, 

Interest Proper : 

on what bills, 27 
from what date it rims, 27 
effect of altering or insorting a rate, 213 
excluded for stamp purposes, 8S2 
As Damages : 

how computed against acceptor or maker, 186, 188 

drawer or indorser, 186, 188 
production of bill at trial when claimed, 187 
when withheld, 190 
conflict of laws as to, 187, 188 

IMTEBPRETATION , 

of bill as contract in writing, 66 

of bill by law merchant, 287. See also Oonstruotion. 

of bill when laws conflict. Bee Conflict of Laws. 

ut res magis valeat, 80, 288 

ParUoular Terms : 

“ acceptance ”, 8, 40 
“ accommodation bill and party ", 89,90 
“ occount payee ”, 266 
" action ”, 8 
*‘ after sight ”, 87 
'* at sight ", 80 
” aval",! 66 
" banker ", 8, 06, 847 
" banker's draft ", 869 
" banker’s lien ", 87 
" bank note ”, 270, 347 
" bankrupt ", 4 
" bearer ", 4 

“ bill " or " bill of exchange ”, 4, 9, 348 
" British Islands ", 16 
" buying " a bill, 86, 87 
“ choque ”, 242 
" consideration ", 82, 86, 88 
“ currenoy ", 11, 818 
" oustomer ”, 266 
** delivery ", 6 
“ discount ", 88 
"dishonour ",189,149 
" domicil " of a bill, 16 
** equity attaching to bill ", 119 
“ escrow ", 66 
'* finance bill ", 90 
•* holder ", 6, 6, 92 
" holder for value ", 86, 88 
" holder in dqe course ", 91 
" immediate parties ", 66 
" indorsee ", 7 
" indorsement ", 4, 6, 188 
“indorser ",7,182 

" inland ” and “ foreign " notes, 16, 271 
“ issue”, 7 
" laches ", 182, 818 
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iNTnEEsnrmoN — continued. 

Paiticulm Terms — continued. 

" lien ",87,68 
“ money ", 11 
" month ", 87 
“note", 4 

" on presentation ", SO 
" payment ", 196 
“ payment in due course ", 196 
“ pay -without acceptance ", 1S2 
“ pay C. ", 26 
“ pay O. only ”, 26, 27 
“ pay to order of 0.", 26, 27 
“ pay D. only ", 116 
“ pay to order of indorser ", 21 
" person ", 8 

" promissory note ", 267, 849 
“ re-draft ", 189 
“ reasonable hour", 186 
** re-exchange ", 188, 180 
“ remitter ", 86 
" remote parties ", 66, 97 
to "retire " a bill, 199, 200 
“ retour sans frais ", 40 
" sale "of bill, 86 
“ sans recours ”, 89 
“ signature", 280 
“ third account ”, 9, 266 
*' transferor by delivery ", 190 
" usance ", or “ half-usance ", 87 
“ value ", 8, 82 

" value in account with X ", 116 
" value received ", 16 
“ -without grace ", 86 
" without recourse ", 89 
" writing ", “ written ", 8 


I O U, 

nature and effect of, 276 
iBEIuLND, 

application of Act to, 1 
Bank Holidays in, 842 
Bank of Ireland, 289 

Irish Bbbb State, 
legislative powers, 1 
bills of, as foreign bills, 17 

stamp agreement with British Government, 864. See also Northern Ireland, 
IBBBOTOABMX, 

patent on bill, 98, 211, 216. See also Informal Bill. 

in indorsement, 109 

in presentment, 182, 1S8, 186, 167,146 


Isle ob Matt, 16, 17 
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Issue, 

when bill deemed to be issued, 7 
presumed to coincide with dele of bill, 82, 88 
of bill on Sunday, 88 
alteration before or alter, 218 


Joint and Slvdbai, Note, 272. See also Promissory Note. 

Joint Parties , 

Joint Aoceptor or Maker : 
payment by, 166, 197 
contribution among, 19 6, 207 n. 
acceptance must be joint, 19 
when note constiued as joint, 272 
Joint Drawees 

presentment for acceptance to, 186 
presentment for payment to, 145 
acceptance by one, 46. See also Qualified Acceptance. 
notice of acceptance by one, 140 
Joint Drawer or Indorser : 
indorsement by, 109 
notice of dishonour to, 157 
co-auretios. See Principal and Surety. 

Joint Holder or Owner : 
how to indorse, 111 
aotuon on bill payable specially, 126 

to bearer, 125, 126 

Joint Stock Compani. See Company. 

Judgments Aot, 1888. .889 

Jus Terth, 

right of party liable to set up, 55, 98 
when payor hound to set np, 198 


Knowdhdgb, 

how for equivalent to notice, 62 
not in case of notice of dishonour, 152 


IiAOHbb, 182, 818, 819 
LANGUAGE, 

bill may be in any, 10 

Labqbst Aot, 1916, s. 46 . .94 

Law Merchant, 

bills interpreted by, 087 

saving m Aot for* 287 , 

Law Espobm (Married ‘Women and Tobtfhabobs) Aar, 1986. .61, 72, 78 
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Legal RnPBESEHTATiVE, 

liability if be signs bill) 79 
may indorse without recourse, 106 
vesting of bill in, 127 

Legal Tbndeb , 11, 309 

Ldtteb, 

of advice, 178 
of credit, 176 

sufficiency of address containing notice of dishonour, 163 

Lex, 

domicilii, 60 
loci contractus, 60, 338 
loci solutionis, 287 
fori, 298 

Liability, 

as consideration for bill, 82 

of parties to bill. See Acceptor, Drainer, etc. 

Lien, 

ub consideration for bill, 87-89 

rights and duties of holder having, 86-87 

of banker or bill broker, 88, 89 

bankruptcy of holder having, 128 

on bill for costs , 196, 201 

on bill paid by drawer or indorser, 199-200 

of banker on paid cheque till account settled, 263-261 

Limitations Aot, 1939. .296 

Limitations (Statute of), 

general rule in aotion on bill, 296 
how time computed as to acceptor or maker, 296 
drawer or indorser, 297 
causes of action collateral to bill, 296 
part payment creating fresh actions, 296 
how statute defeated, 298 
foreign laws, 298 
conflict of laws, 241, 298 
prescribed periods of action, 296 
debt debarred by, as consideration, 82 
customer's current account at bank, 261 

Liquidation on Company, 

powers of directors cease, 64 
signature of liquidators, 286 

Loan Sooraxi Notes, 270 

Loons psora Actum, 236, 289 
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Lost Bill, 

tight to duplicate, 229 
protest on copy, 171 

presentment for payment of copy, 143, 220 
notice of dishonour, 161 
payment where destiuction proved, 230 
aotion on, 229, 280 

title of, or tlnough, finder, 6, 124, 126 
loss owing to war, 280 

Lunatic, 

capacity of, 62 

authority of banker to pay cheque of, 264 


Maker (of Note ) , 
defined, 269-260 

(signature of , 266. See also Signature. 

distinguished from drawer of bill, 276 

compaied and contiasted with acceptor, 19, 276 

contrael with holder, 276 

correspondence with acceptor, 276 

alternative maker, 267 

joint and several makers, 272 

estoppels which bind, 276 

payment by, 196, 274 

damages against, 188, 276 

Statute of Limitations, as to, 296 

signing as surety for co-maker, 216-219 

same peiaon or firm as payee, 271 

when drawor of bill may be treated as, 10, 17 

presentment for payment to charge, 274 

notice of dishonour to, 101, 172 

Bee also Promissory Note — Acceptor — Capacity. 

Marginal Notes or Reorists (of Banker), 87 

Mark, 

sufficiency of signature by, 281 

Marked Cheque, 243 

Married Woman, 61, 127. See also Husband and Wife. 
capable of acquiring property, 61 
holding property, 61 
disposing of property, 61 
liable in tort, 61 

Master ok Seep, 

drawing bill for necessaries, 81 
notice of dishonour, 160 

Maturity, 

of bill, how computed, 36 — 89, 240 — 241 
acceptance after, 80, 31 

negotiation after, 80, 117, See also Overdue Bill. 
payment by aeoeptor before, 198 
aotion on bill before, 188, 149 
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Measure on Damages, 186. Sec also Damages. 

Merger, 118, 206 

Minor, 60 , 62. See also Infant. 

Misdescription ob Misseeimng, 
o £ bill in notice of dishonour , 165 
in payee’s name, 20, 111 
in indorsement, 71, 111 
in designation of drawee, 19, 40, 41 

Mistake, 

correotcd after issue of bill, 21S 

power of court to rectify instrument, 186 

cancellation of signature by, 211 

Recovery by Payor of Money paid by mistake : 

from person who received it mala fide, 202—206 

bona fide, 202—206 

from correspondent or customer, 201, 262, 268 
Recovery by True Owner, 74, 206, 281 

Monet, 

instruments not payable in, 11, 207, 269 
acceptance to pay otherwise than in, 48 
note giving option to holder, 269, 270 
payable in foreign money, 289 
See also Sum Payable. 

Mosbsissndbbb, 4, 86, 296 

date for proceedings against, 296 

Month, 

interpretation of, 37 

Mobatoby Laws, 240, 266. See also War. 


Need ( Case of), 88. See also Oaee of Heed. 

Nbgwgenob, 

estoppel by, 75, 202, 211 

compatible with bona fides in taking bill, 278 

delay in presentment or notice caused by, 188, 146, 147 

recovery of money paid by, 202—206 

liability of collecting agent for, 182, 144 

principal responsible for agent’s, 148, 287 

bailee or pledgee responsible for, 88, n., 144 

of banker in paying cheque, 206, 260 — 266 

of banker collecting crossed cheque, 261, 262 

responsibility of agent for sub-agent, 144 

JjB&OTlABDjroy, 

in what it consists, 106 

what bills originally negotiable, 26 — 27 

to what extant bill negotiable, 116 
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Negotiability — continued. 

restrained by indorsement, 115, 116 
conferred by custom, 106, 815 
by statute, 318, 826, 327 
conflict of laws, 234, 319, 820, 829 
See also Negotiation. 

Negotiable Instruments ob Seoubitibs, 
origin and history of, Inttod. 

Other than Bills, Notes or Cheques, 317 — 382 
tests of negotiability, 817 
bank notes, 818 
bank post bills, 819 
foreign bonds to bearer, 319 
non-liability of foreign government or agents, 822 
circular notes, 322 
debentures, 823 
deposit notes, 826 
dividend warrants, 326 
exchequer bills, 827 
exchequer bonds, 827 
letter of credit, 176 
pay and pension warrants, 898 
post office and postal orders, 828 
scrip for bonds or shares, 828 
share certificates and transfers, 329 
treasury billB, 881 
treasury notes, 381 

■warranty of title and genuineness, 882 
action on loBt, 340 
issued by foreign government, 822 

Negotiation, 
defined, 106 

distinguished from other modes of transfer, 106 
what bills negotiable, 26 — 27 
inodes of negotiation, 106 

by whom bill may be negotiated, 106, 108, 111, 118 
to whom bill may be negotiated, 110, 112, 114 
re-transfer to party liable, 122 
time of negotiation, 117, 122 
rights acquired by, 128 
when restrained by ini unction, 76, 100, 102 
See also Indorsement — Deliuery. 

New Style os Gregorian Calendar, 14, 36, 240 

New Tom, 

Negotiable Instruments Law (1897), Prefaoe, and numerous citations. 

No Befbotb, 

as excusing presentment for payment, 146 
as excusing notice of dishonour, 160, 168 


Non-aoobrtancib, 139. See also Dishonour — Notice of Dishonour. 
C*BJE, 


26 
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Non-businhsb Day, 

■what is, or is not, 284 

bill falling du.a on, 35 ’ 

when excluded m computing time, 284 
Bank Holiday Acts, 841 — 344 

Non-HEGotiabm Brut, 28 , 28, 188. See also Promissory Note. 

Now-pasmdns. See Dishonour — Notice of Dishonour. 

Nortbbrs Ibelant>, 

restricted legislative powers, 1 
Bank holidays in, 342 — 844 
application to, of Stamp Act, 1891.. 848 
Bank of Ireland branch, 289 

“ Not NrooTrAnw,” 

cheque may be specially so crossed, 266, 257, 260 
effect of crossing cheque with words, 260 , 265 
fraudulent filling in, 50 

Notarial Act, 224, 227 , 854 

Notabi Public, 

when intervention necessary, 166, 168, 170, 224, 227 
who may aot as, 170 
seal of, 170 

responsibility of collecting agent who employs, 143 
notice of dishonour given by cleilc of, 185 
presentment of bill by clerk of, 170 

protest by householder when notary not accessible, 265, 292 

Noth, 6. See also Promissory Note — Bank Note. 

Notiob (of Fraud or Illegality affecting Bill),, 
what constitutes, 92, 278- — 280 ' • 

effect of, to principal, 98 
effect of, to agent, 98 r 

efifeot when good title intervenes, 94, 119 , 
onus prabandi as to, 95 

creating privity between lemote parties, 97, 100 

Notiob on Pibhououb, 

To charge Drawer or Indorsers, 160 — 165 
defined, 151 

why knowledge not equivalent to, 151 

when necessary, 150, 161 

consequence of omission to give, 151 

by Whom given, 152 — 168 

in what manner, 154 

for whose benefit notice enures, 153 

within what time by holder, 167, 158 

by party receiving notice, 159 
to remote parties, 1B9 
time for transmitting through agents, 159 
to whom given in general, 156 . > ' 
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Notice of Dishonour — continued. 

To charge Drawer or Indorsers — continued. 

how, if party to be charged ie dead or bankrupt, X66 
several drawers or ladotBers, 157 
veibal or wiitten, 155 
return of dishonoured bill, 155 
requisites in form, 155 
misdescription in, 155 
construction of written, 154 
miscarriage of post, 160 
excuses for non-notioe, 160 — 185 
delay, 160 

bill dishonoured by non-acceptance and negotiated, 151 
cheque, 244 

son-negotiable bill, 188 
bill indorsed when overdue, 80 
admission of liability as evidence of, 162 
Bubrogation of payor supra protest for holder, 159, 228 
conflict of laws, 288 
To charge other Parties : 

acceptor or maker, 165, 178 
guarantor, 165 

person liable on consideration, 165 

Notiob of Pbotbst, 161, 158 

Notion of Qualified Aoobptanoh, 140 

Noting, 

defined, 166 

how effected and objects of, 166 

extension of time for, 168, 861 

for what purposes equivalent to protest, 201, 286 

expenses of, when recoverable, 167, 187 

protest relates bsok to, 285 

Novatio, 222 


Om Stile Date, 

in what countries used, and effect, 14, 240 ' 


Onus Pbobandi and Presumptions, 
bill inland or foreign, 16, 272 
correctness of date, 88 
of effective delivery, 54 
value and bona fides, 95 
holder is holder in due course, 95, 96 ' 
time of negotiation, 121 
order of indorsements, 112 
tuqe of undated acceptance, 44 
alteration or erasure, 216 
lost notice of dishonour, 163 
value when bill payable at drawer's house, 168 
relationship of principal and surety, 216 
authority to fill blanks, 47, 48 
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Onus Probandi and Presumptions — continued. 
authority of partner in trading firm, 68, 69 
in non-trading firm, 70 
cancellation, o £ adhesive stamp, 847 
bill alleged to be collateral security, 88, 89 
that bill is conditional payment, 807 

Oral Evidence. See Evidence. 

Obdbb (Bill payable to), 

what bills ore, 26, 27, 116 

effect of omitting words “ or order ”, 27, 114, 116 

how negotiated, 106 

transfer without indorsement, 107, 127 

action on, 126 

Order in Council, 256, 857 

Obdbb to Drawee, 0—16 
form of words, 10 — 12 
conditional or contingent, 12 — 14 
imperative or precativa, 12 
requiring payment out of particular fund, 18 
requiring something beyond payment of money. 11 
effect of credit or letter of advice, 176, 178 

OVERDRAFT, 

application of trust funds to, 88, n. 
disclosure by bankers, 266 
when customer may overdraw, 258 

Overdue Bun, 

negotiability of, 117—121 
equities which attach to, 119 — 121 
liability of indorser of, 80, 81 
notice of dishonour to indorser of , 80, 81 
acceptance of, 80, 44 

status of bill dishonoured by non-aoceptance, 121, 161 
presumption, as to time of transfer, 121 
When deemed overdue : 

bill payable on demand, 120 
note payable on demand, 278 
cheque, 121 

other bills and notes, 120 

Owner (True), 

distinguished from holder, 6 

right of, if cheque paid contrary to crossing, 258, 259, 261 
right to follow proceeds of bill, 72, 78, 204, 262 


Pasod Evidence, 56, 56. See also Evidence — Construction. 
Part or Pabtud, 

absence of consideration, 97 , 100, 102 
acceptance, 45, Bee also Qualified Acceptance. 
acceptance for honour, 228 
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Pabt ob Pabtial — continued. 

failure of consideration, 100, 102 
indorsement, 110 

ownership or interest. See Joint Parties. 
payment by acoeptor, 196 

by drawer or indorsor, 200 

Pabtioulab Pond, 

bill payable out of, IS 

Pabhbs, 

necessary to bill of exchange, 9, 17 

promissory note, 267, 271 
capacity of. See Capacity. 
authority of. See Partner — Principal and Agent. 

Pabtnjsr and Pabtnbbship, 

“ person " inoludes “ firm ", 8 
trading and non-trading firms, 69, 70 
what, if drawer and drawee same firm, 18 
Authority of Pat inert 

to bind co-partners by bill, 68, 69 
to transfer firm billB, 70 

bill after firm dissolved, 71 
to draw post-dated choquc, 281 
Liability of Firm: 

firm eignaturc essential to liability, 66, 67 
firm style varied without consent, 67, 71 
by consent, 67 
firm having different names, 67 
no firm style, 67, n. 

bill addressed to firm aooopted in partner's private name, 40 
to one partner accepted in firm name, 40 
in wrong style accepted in right, 41 
two firms of same name with common partner, 68 
firm, and one partner having same name, 68, 69 
partner giving bill for private debt, 69, 96 
bill payable to firm under wrong style and so indorsed, 71, 111 
two bills accepted for same debt, 69 
unaccepted bill drawn by partner on firm, 67 
Liability of Individual Partner : 
what firm signature inoludes, 67 
dormant or secret, 68 
limited partner, 68, n, 
person holding himself out as partner, 68, 71 
retired partner, 68, 71 
ex-partner when firm dissolved, 71 
varying firm style without co-partner’B consent, 68, 69 
bill addressed to firm accepted in partner’s individual name, 40 
one partner, accepted in firm name, 40 
Dissolution of Partnership : 

notice of dishonour after, 167 
time given to one partner after, 218 


Pakts or a Set, 231. Sea also Set. 
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Pass Book, 264 

Patent Ibbegciasity (on Bill). See Irregularity. 

Payee, 

defined, 9 

included ia term “ holder ”, 6, 6 
same person or firm as drawer, 17 
drawee, 17 
maker, 271 

when necessary to designate, 80, 867, 271 
certainty required in designation, 80 
blank for name of, 21, 47 — 61 
fictitious, 22. See also Fictitious Parties. 
alternative, 21 

holder of office for time being, 21 
several payees, 21, 111 
misdescription of, 20, 111 
deceased person, 22, 127 
when payee most indorse, 106 
indorsement by, where misdescribed, 111 
See also Holder — Indorsement — Payment. 

Payment (by Bill or Mote), 

general rule as to payment, 809 

bill or note held as collateral security, 810 

operation of bill or note as conditional payment, 810 

when absolute payment, 814 ' 

how if cieditor holds some higher seourity, 812 

bill given for rent, 812 

effect of holder's laches, 818, 814 1 

bill or note for less sum than the dobt, 814 

cheque sent in settlement, but received on account, 815 

bill or note as evidence of debt, 816 

effect of sending through post office, 816 

Payment (of Bill or Note), 
meaning of term, 196 
when deemed complete, 196 

in dne course, what effect, 196, 200. See also Discharge. 
presumption of, after twenty years, 190 
as a fraudulent preference, 219 
part payment, 196, 200 

accommodation bill, 200. See also Accommodation Bill. 

bill in a set, 232 

crossed cheques, 268 — 266 

a/c payee cheques, 266 

forged bill or note, 78, 202 

against forged bill of lading, 100, 054, 805 

cheque or other demand draft held under forged indorsement, 305 

presentment for. See Presentment for Payment— 'Money, 

sum payable, 27—80. Sea also Sum Payable, 

non-payment. See Dishonour. , 

By iohom: 

drawee, acceptor, or maker, 196 
drawer or indorser, 199 ' 



INDEX 


407 


Payment (of 1UU 01 Note) — continued. 

By Whom — continued. 

poison not potty to bill, 197 
accommodation bill by person accommodated, 200 
acceptor foi honour, 225 , 226. See also Payment for Honour. 
Time : 

befote maturity, 198 
at m after matunty, 197, 198 
computation of time, 86 — 98, 289, 240 
To whom: 

holder, 197, 200 
holder with defective title, 198 
wrong- peison of same name as payee, 198 
poison claiming under a forgery, 72 — 76, 202 
bankrupt or trustee, 128 
to sheriff under an execution, 127, 128 
execntoi or administrator, 128 
duty ot payee to prove identity, 198 
Reaovery of Money paid by Mistake: 

from person who received it bona fide, 201 — 205 
mala fide, 201—206 
fiom coi respondent or customer, 241 

Payment foe Honour Supba Protest, 226 — 228 
what bills, 227 
effect on bill, 227 
requisite formalities, 227 
who may pay, 227, 228 
holder’s obligation to leccivo, 228 
rights and duties of payor, 228 

Penalty, 

clergymen trading, 61 

issue of unstamped bank-note, 847 

refusing receipt, 866 

not cancelling adhesive stamp, 847 

not truly setting out facts affecting stamp, 346 

negotiating or paying bill not duly stamped, 862 

issuing bill or note under 20s. in Scotland, 12 

not inserting proper signature of limited company, 869 

Penou, Signature, 281 

Per Pboo. Signatures , 76, 265 

" Person ”, definition, 8 

Personation of Payee, 98, 108, 205 

Plaoe, ’ 

Of Drawing or Making : 
indication of, 14 

note under JES20 payable to beorer, 269 
Of Payment : 

indication of, 14 
alternative of, 16 
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Place — continued. 

Of Payment — continued. „ 

alteration or insertion oi, without authority, 214 
due date determined by law at, 240 

acceptance restricted as to, 46. See also Qualified Acceptance. 

note under £5 payable to bearer, 269 

indicated in body of note, 274, 276 

indicated by memorandum on note, 278 

presentment lor payment oi bill, where none indicated, 144 


Pledge, 

as consideration for bill, 87, 88 
rights and duties of pledgee, 88, 144 

Possession, 

actual and constructive, 6 

what change of, constitutes delivery, 6, 7, 61 — 66 

necessity for holder having, 6, 126, 126 

bearer or holder and mere possessor distinguished, 6, 108 

what sufficient to support action on bill payable to bearer, 126, 126 

Post-dating, 

bill, cheque, or note, 38, 92, 279, 346 
See also Cheque. 

Post Owioe, 

agent of sender or recipient, 62, 68 
property in half-note sent through, 62 
notice of dishonour sent through, 162, 160, 161 
presentment for acceptance through, 187 
payment through, 146 
miscarriage of, 160, 161 

Post Office Ordeb or Postal Order, 828 

PBB-ExisnNo Debt oh Liability, 
as consideration for hill, 83 

Premature, 

presentment for payment, 141, n. 
payment or other discharge, 198 

Phbsoriktow, 

foreign laws as to, 289, 298. See also Limitations. 

I*irasBimrEjrr fob Acoeptanob, 
when necessary, 132 
when optional, 132 
when prohibited, 132 

consequence of omission when necessary, 189, 140 
object of, when optional, 132 
duty of agent, 132 

time for, when bill payable after sight, 188 

domiciled bill coming forward late, 189, 186. See also Domiciled Bill. 
time in other cases, 185 
by whom to be made, 186 
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Presentment for Acceptance— continued , 
to whom and when, 185, 180 
day and hour, 135 
several drawees, 186 
if drawee dead or bankrupt, 186 
when through post office, 187 
how long drawee may take to consider, 137 
excuses for non-presentment, 187, 139 
informality, when excused, 188, 189 
dishonour, and its consequences, 189 
qualified acceptances, 140 
compared with presentment for payment, 189 
when merged in presentment for payment, 135, 136 
re-presentment after dishonour, 44 
conflict of laws, 238 

no warranty of title by person presenting, 99, 135, 174 

Presentment for Pasment, 

whether person presenting bound to prove identity, 198 
whether person presenting warrants title, 142, 162 
forged documents attached to bill, 100, 173, 174, 264, 805 
duty of collecting agent, 148. Bee also Cheque. 
proteotion to banker presenting crossed cheque for oustomer, 268 — 266 
foreign law, and conflict of laws, 288 
To charge Drawer or Indorsers, 141—160 
consequenoo of omission, 141, 246 
contrasted with presentment for acceptance, 137 
at what time bill payable on demand, 142 

note payable on demand, 278, 274 
cheque, 142, 245 
other bills and notos, 141 
on what days, 142 
at what hours, 143 
by whom, 148 
production of bill, 178 
at what place, 144, 145 
to whom, 148 
several drawers, 145 
payor dead, 146 
through post office, 146 
excuses for non-presentment, 146 — 148 
exousea for delay, 146 

dishonour and its consequences, 149, Sea also Dishonour. 

To charge other Parties * 
acceptor, 176, 176 
maker of note, 172 , 276 
guarantor, 150 

person liable on consideration, 160 

To Acceptor for Honour or Case of Need, 223 — 826. See Acceptance for Honour, 
Crossed Cheques, 266 — 266 

Presumptions. See Onus Probandi — Ustoppel. 

Pbinoipai, and Agent, 

Liability of Principal to Holden 

on instrument when unnamed, 66, 68 
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Pbinoipal and Agent — continued. 

Liability of Principal to Holder — continued, 
on consideration when unnamed, 68, 60 
trading in name of agent, 68 
name signed by agent, 67, 68 
procuration signature, 76, 77 

draft on principal accepted by agent in bis own namo, 40, 41 
bill addressed to agent accepted by principal, 40 
construction of signature, 42, 78 
forged signature, 72, 74 

ratification of forged or unauthorised signature, 72, 74 
estopped from disputing agent’s authority, 67, 76 
Liability of Agent to Holier: 

agent known to bo such signing his own name, 60, 67 
procuration signature, 76 
non-existing principal, 78 
effect of representation of authority, 78, 79 
signature as agent or representative, 78, 79, 109 
bill drawn on principal accepted by agent in his own name, 40 j 41 
agent accepted for principal, 41 
Liability of Principal to Agent: 

indemnity to agent signing in his own namo, 298 
part owner indorsing to co-owner for colleotion, 66 
Liability of Agent to Principal : 
indorsing bill to principal, 68 
collecting agent for negligence, 182, 148, 144 
employment of aub-agant, 144 
authority to take cheque or bill in payment, 309 
Existence and Effect of Agency: 
infant agent, 62 

wife indorsing ab husband’s agent, 42, 61 

evidence of agency, 280 , 281 

effect of notice to principal or agont, 92 

bill held by bankiupt agent, 128 

indorsee under restrictive indorsement, 115 

drawer or indorsor paying bill as acceptor's agent, 197, 199 

action or proof by agent, 124 

drawee agent of holder to give notice of dishonour, 162 
notice of dishonour given by agent in his own name, 162 
agents to leceive notice of dishonour, 166 

time for transmitting notice of dishonour through agent, 167, 246, 247 
when holder deemed agent of previous holder, 98 
executor not agent of testator, 68. See also Authority— Branch Banlcs- 
Partner. 

PKINOrPAL AND StTRBTV, 

discharge of surety by certain dealings with principal, 218— 221 

prims facie relationship of parties to bill inter se, 216 

evidence to show real relationship, 65, 57, 216 

history of law of, as to bills, 218 

principal subsequently becoming surety, 218 

what amounts to giving timet' 218 

reservation of rights when time given, 216, 217, 219 

what amounts to discharge of principal, 216, 219 

discharge of co-surety, 219 

Severable contract of suretyship, 201 * • 
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Principal and Sunr/rr — continued. 
e fleet of renewal oi bill, 22] 
wife signing surety, 62 

ngbts o£ suiety compelled to pay to indemnity, 198 

to securities, 220, 307 
Bee aleo Accommodation Bill. 

Pbivitj, 

between bolder and drawee, 176, 246, 804 
how created between remote paities, 97, 101, 124 

Prize Law, , 

eSeet on securities for bills, 298 

Procuration, 

effect of signature 11 per proo.”, 76-79, 266 
Production, 

of bill when payment demandod, 176 

at trial when interest claimed, 187 
for proof or dividend in bankruptcy, 361 

Promissory Noth, 
defined, 267 

defined for stamp purposos, 849 

how far provisions as to “ bills " apply to, 276 

compared with bill of exohango, 13,' 276 

when bill of exchange may be treated ns, 10, 17, 18 

distinguished from bank-noto, 370 

inland or foreign, 271, 272 

foreign law, 271 

necessary parties, 267 , 271 

maker and payee same peison, 271- 

delivery to payee to give effect to, 872. See also Delivery. 

when doomed to he issued, 7 

form of words, 268 

conditional or contingent, 267 

containing pledge of security, 271 

expressed in alternative, 269 

under £20 , .269 

under £6 . .289 

under 80s. in Scotland, 11 • * 

of corporation, under seal without signature, 288 , 296 
of company under Companies Acts, €69, 860 
construction when signed by agent, 79 
meaning of “ after sight ” in, 87 
negotiable by statute, 296, 296 
presentment to charge maker, 274 
indorser, 276 

notice of dishonour to maker unnecessary, 178 
protest of, when unnecessary, 272 
expenses of noting, 187 
payment supra protest, 226 1 _ 

maker’s contract with holder, 276 
estoppels Which bind maker, 276 f 
Stamp Laws, 849, 860 ‘• 1 ~ • ' 
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Pbomissob* Noth — continued, 

Payable on demand: 
when so deemed, 80 
a££eot as continuing security, 278, 274 
presentment to charge maker of, 274 
time for presenting to charge indorser, 278 
when deemed overdue, 274 
damages against maker, 186, 190 
Statute of Limitations as to maker, 296 
restrictions on issue by banker, 65, 66 
Joint and Several Note: 

when construed as, 272, 278 
authority of partner to bind co-partners by, 272 
maker added to, after issue, 214, 216 
alteration by erasing maker's name, 216 
alteration by converting joint note into, 216 
maker, who is payee, Buing co-maker, 271 
payment by one maker as a discharge, 278 
giving time to maker when co-maker a surety, 217 
Non-negotiable Note: 

when so deemed, 26, 36 

days of grace on, 86 

giving up on receipt of payment, 173 

liability of indorser, 188 

See also Maker — BUI of Eaohange. 

Pbomissoev Notes Act, 1863, .12, 267, 888 

Proof, 

holder's right of, 128 

right of, compared with right of action, 124 
rule in Ex p. Waring , 306 

foreign, bankruptcy, and double proof, 126, 861 
oreditor holding security, 126 
rule in Ex p. Waring, 806 

on accommodation hill, 87. See also Accommodation Bill, 
bill broker giving guarantee, 110 
oxl contingent liability, by drawer or indorser, 126 
production of bill for, 862 

Pbofkbts (in Bill), 

when indorsement transfers, 106, 107, 116 
when mere delivery transfers, 106 
test as to when it passes, 61-56 
conflict of laws, 284 

See also Transfer — Delivery — Securities for Bills. 

PUOTBST, 

what it is, 166, 169 
founded on noting, 166 

may be extended from noting at any time, 168, 285 

notice of, 182, 168, 167 

foreign bill must be protested, 167 

consequence of not protesting, 167 

of inland bill in Scotland, 290 

of foreign, note not generally required, 277 
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Puotbst — continued, 

at what time to bo mode, 166 
at what place generally, 167 
if bill presented through post, 169 
for non-payment of domiciled bill, 170 
requisites in form, 170 
stamp on, 853 

by householder, if no notary available, 385, 392 
of lost bill, or for non-delivery, 171 
tonne, 888-887 
recovery of expenses of, 186 
excuses for non-proteat and delay, 171 
not necessary to charge occeptor, 178 
for non-payment to charge acceptor for honour, 333-224 
on dishonour by acceptor for honour, 226 
for better security, 168 
in case of qualified acceptance, 140 
foreign law and conflict of laws, 284 
see also Acceptance Supra Protest — Noting — Payment Supra Protest. 

Public Holiday. Sec Non-business Day. 

Public Policy ( Consideration contravening), J02, 108. Bee also War. 


Qualified, 

Acceptance t 

what acceptances are, 44-47 

effect on prior or subsequent patties, 140 

holder’s option to take, 140 

notico to prior parlies, 140 

protest, 140 

presentment to charge acceptor, 178 
indorsement, 89, 40, 115 
delivery, 64-65 


Bailway Company, 

capacity to contract by bill, 68 

Eaufioation, 

of forged or unauthorised signature, 72-76 

by infant, after majority, 62, 63 

action brought in name of principal or agent, 126 

Reasonable Diligence, 188, 142, 147, 160 

Reasonable Hoots, 184, 185 

Reasonable Time, 

presentment for acceptance, 183 

payment, 120, 141, 245, 278 
notice of dishonour, 166-160 
filling up blank signature, 48 
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Receipt, 

holder's duty to give, 27, 365 
unstamped, on bill, 864-367 
indorsement by way of, 27, 864 

Rbooubsb (Eight of), 

distinguished from right of action, 189, 150 

Recovers op Monks Paid, 201-206, See also Mistake — Warranty 

Rboxxkicatioh, 

powers of Court, 186 

Rb-bbaft, 189 

Rh-bxohangb, 

what and how computed, 188 

fixed sum in lieu of, 189 

tern used in different senses, 183, 189 

hill dishonoured by non-acceptance, 189 

Liability fort 

drawee to drawer, 178 

acceptor to holder, drawer, or indorser, 188, 189 
drawer or indorser to holder, 188, 189 

Rephrbe in Cash op Need, 87. See also Case of Need. 

Rb-ibsub, 

by acceptor or maker, 122, 198 
by drawer or indorser, 122, 199 
bank-note, 816 

Relbabb (Verbal), 

of bill or party, 208, 209. See also Discharge. 

Remitter, 86, 87 

Remote Parties, 

notice of dishonour to, 159, 166 

Remote and Immediate Pasties, 

consideration between, 68, 97-105 

Renewal, 

effect of, 221 

consideration for original bill as affecting ( 222 
agreements to renew, 221 

Rent, 

effect of giving bill for, 312 
Rhwjnoiation, 

discharge of bill or party by, 208 
Repeals, 288, 298 
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XtBPREShNTATIVF, 

peisoual liability of parson signing as, 78, 109 
vesting of bill in, 127 

■Reputed Ownership, 129 

Bbstbiotive Indorsement, 116—117 
what indorsements are, 115 
rights and duties of indoisco, 116 
rights of indorser, 116, 117 
position of payor, 116, 117 

Butraction of Payment, 195 

Ee-transfhr, 121, 199, 200 
Bevenue Act, 1883. .8 44 

Bbvooation, 

aoceptanoe by diawee, 61, 62 
indorsement by indorser, 61, 62 
of delivery, 62-68 
of authority by death, 48, 49 

by bankruptcy, 249 
of obequo by drawer's death, 248 


St. Patbmx’b Day, 

bank holiday in Ireland, 844 

Sami of Bide, 

different meanings of torn, 86 
liability of transferor by delivery, 190, 191 
duty of transferee, 191 
warranty on, 191, 192 

" Sana Ebais ", on " Sans Pbotet ”, 40 

*' Sans Bbcoubs ", 39 

Satisfaction ( other than money payment), 196, 206—211 

Savings ttnebb the Act, 
rules in bankruptcy, 283 
common law and law merchant, 287 
stamp or revenue laws, 289 
Oompanies Acts, 289 

rights of Banks of England and Ireland , 289 
usages as to dividend warrants, 290 
summary diligence in Scotland, 290 

Sootoanu (Soots law), 

Act applies to, 1 

bills and notes under 20s, , 11 

role as to negotiability Adopted, 2d 

Christmas Day and Good Eriday, 86 , 342, 848 

bank holidays, 86, 342, 848 
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Sootlajid (SooU law)— continued. 
minors , 60 

force and fear, 04, 101 
estoppels, 75 

bill as assignment of funds, 175 
saving for summary diligence, 280 
amendment of law of evidence, 290 , 281 
rule of Ex. p. Waring does not apply to, 806 
seeennia! prescription, 291 


Sen rr, 

negotiable scrip, 328 


Seal, 

sufficiency as signature, 283 
unsigned note tinder, 888 
added to signature, 283 

Seopshtes fob Bona of Exchange, 

right of drawer as unpaid vendor, 301, 802 

light of drawee on acceptance, 301 

right ol holder to cover for bill, 304 

bill drawn against specific goods, 304 

donblo insolvency, rule in Ex p. Waring, 806 

right of drawer or indorser compelled to pay, 219, 307 

right of surety compelled to pay, 219, 307, 80S. See also Accommodation Sill. 

effect of Prize Law, 802, 803 

Seoobitt, 

bill as collateral, 87, 810. See also Collateral Security. 
protest for better, 169 

Set abate Estate, 

bill of married woman who has, 61 

8»s (Bill drown, in}, 281—238 
how drawn, 231 

distinguished from " copy ", 288 
whole set one bill, 232 
obligation of drawer to give, 281 
rights of holder of one part, 282 
acceptance, 282 
indorsement, 281 
payment, 232 

taken up by drawer or indorser, 232 
stamp laws as to, 281, 8B2 

Bbt-cot, 

whether an equity which attaches to bill, 119, 120, 124 
agsxoBt bolder suing sb agent or trustee, 124 
surety sued by holder, 90 
counterclaim, 101 
campensatie, 288 , 239 

SHABB CSKOTIOAraa and Teansfers, 

haw Jar similar to negotiable instruments, 829—881 
effects of blanks in, 329 

when transfers of, regulated by foreign law, 389 
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Bight, 

“ at sight " mean a “ on demand ", 30. Bee also Demand Bill. 

Bee also After Sight, 

Biunatdbe, 
defined, 28i 

delivery to give effect to, S3 , 267 

immaterial by what hand, if authorised, 280 , 281 

intended for different documents, 282 

what sufficient in point of form, 281 

of corporation, 288. See also Seal. 

of joint-stock company , 283, 8Bt) 

of liquidators, 284 

blank, 47 — 61, See also Blank Signature. 
of drawer, 9, 10, 47 
of indorser, 109 
of stranger backing lull, 183 
of acceptor, 42 

of acceptor supra piotrst, 223 

of maker of note, 207 

easontial to liability on lull, 00, G7 

firm signatures, G7, 0B 

fictitious. See Ftotitioui Party. 

real priBon signing in assumed name, 07, OB 

effect of ” per proc.”, 70 

liability of pursan nigiitng hr agent or lepresentativo, 77 , 78, 109 

construction as principal's or agent’s, 79 

forged or unauthorised, 72, 79. See also Foigery, Estoppel. 

cancelled by mistake, 211 

nulhorllieB to sign for another, 280, 281 

to notice of dishonour, 162 

Ireland, 346, 367 

Stooial Tnboksummnt, 
definition, 114 
effect, 114—117 

distinguished fiom lestrictive, 116 
certainty leqnired as to indorsee in, 114 
indorsement in blank converted into, 114 
following indorsement in blank, 26, 114 
action on bill so indorsed, 121 

Stahhhohdbb, 

delivery of bill to, 62 

Staw. Okiwjob, 148 

Stamp and Stamp Acts, 845 — 867 
bank-note defined, 347 
bill of exchange defined, 848 

includes ohaquQ, 348 
bill on demand defined, 848 
promissory nolo defined, 349 ’ * 

when adhesive or impressed stamp to be used, 849 
adhesive stamp, how cancelled, 346 
when adhesive stamp to be cancelled, -'848. . * 

CUB,S, 


m 



Sump and Stamp Aims — continued 

tacts affecting duty not truly set foith 862 
post dated cheques, 316 

cheque 01 bill on demand, how stamped, 348, 360 
stamped after issue, 861 

thiee day bills stamped as bills on demand, 349, 366 

foieign note and foieign bill not payable on dunand, 349, 360 

olhei bills and cotes, how stamped, 360 

biU purpolling to be diawn abioad deemed so, 360 

foieign stamps and conflict o( laws, 234, 236 , 314 

impicssod stamp ot impiopei denomination, 360, 351 

bill in a set, 862 

offset of bill not being duly stamped, 360 
amount of duty, 352 

sum payable expiesscd m foreign ouireuey, 846 

bill expressed to beat internet, 853 

exemptions, 242, 366 

pi o tost and other notarial acts, 364 

lo stamping after altualion, 2J2 

bill void foi want of 851, 362 

looeipts, 364 

Stamp Act, 1863 . 340 

Stamp on Din, 

sufficiency as aignatme, 280 
cancellation of adhesive stamp by, 316 

Rfatuic or Piiaudh, 58 

Statute or Limitations, 206-300 See also Limitations 

Btomkt Brno, 

title of bona fide holder to, 0, 49, 52, 64 , 72, 261 

onus probandt as to value, 96 

payment to thief, when a dischaige, 195, 198 

inchoate or incomplete bill 49 

effect of Larceny Act, 1916 .94 

Straw emit to Bili,, 

indorsement by, 188 
acceptance supra protect by, 228 
payment by, 197 
payment supra pretest by, 226 
lights of, as equity attaching to bill, 119 
acceptance for accommodation of, 89 
action on bill payable to bearer by, 125 
alteration by, 211, 212 
presentment for payment to charge, 150 
notice of dishonour to, when necessary, 166 
given by, 152 

Stbisotb our Indorsement, 116, 211 

StJIOlDE, 

invalidates a donalto mortis causa, 181 
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Summary Diligence, 

saving ioi Scots law o f, 290 

Sum 1’ayabll, 
insertion ol, ‘1 

must 1 be expressed m money, 10, IT. 
minimum limit foi bill oi note, 11 
certainty requuod in statement, 27 
instalment payments, 35 
discrepancy between words and figuies, 29 
effect when left blank, 30, 47 
authority to fill blank, 48 
blank tor, fraudulently filled up, 47 — 61 
How Computed 

bill payable in foieign cunenoy, 11, 28 , 240 
dppieuated ouiiency, 28 
hill expressed to beai interest, 27, 30 
bill payable according to exchange, 27 
4 Iteration of 
material, 214 
c fleet oi, 211, 21d, 316 
acceptance in ignoiauie allot, 310, 212 
negotiation in ignoiance after, 210, 212 
lecovi ly of money paid in ignoiance, 201—206 

Sum KicoVLRAMk,, 180, Sea also Damages 

Sunday, 

bill falling duo on, 36 
bill issued on, 83 

when excluded in computing time, 284 

Supreme GouBr op Judicatubb Act, 1926 840, 864 

Suri/py See Principal and Surety 

Subpdnsion (of Might of datum), 
renewal ot bill, 221, 222 
acceptance supia protest , 223 , 226 
hill given m payment, 310 


Taking up Bill, 

by diawer or radouei, 195 


Tender, 

by bill or note, 800 

plea of post diem, by aoccptor, 180 


ThAnks urviNG Day ( Public ), 

bill falling due on, 86. See also Non-business Day, 

Third Account, 228 < 


Tptn (in general) See Reasonable Time— Non-business Day, 
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Time op Payment, 

certainty required at to, 9, 30 

qualified by acceptance, 46. See also Qualified Acceptance. 
effect of alteration in, 911, 214 
effect of pre-payment, 198 
no time expressed, 31 

bill payable “ at sight " oi “ on presentation ”, 30 
accepted alter maturity, 31 
indoiscd after maturity, 31 
payable by instalments, ‘27 

alter sight or date, 37, 44 
days of grace, 88 
dies nan, 35, 284 
usance, 37 
conflict of laws, 840 

Tbadl and Tbaebb, 

terms *' taade " aud “ biisincsa " not cn-ortcnsive, 60 
tiadmg and non-trading company or corporation, 63, 64 
pailnership, 68, 60 

married woman sole ti odor in London, 61 
penalty on clergyman trading, 01 
uapneity to trade, 61 
reputad ownership of trader, 120 

Teadinu with Enemy, 66, See also t'/ur. 

Than am, 

(4) By Aat of Law ; 
marriage, 127 
death, 127 
execution, 127 
bankruptcy, 128 
reputed ownorship, 129 

(B) By Assignment awarding to General Law: 
equitable assignment or deed, 228 
bill payable to order transferred without indorsement, 107 
danaUa moitis causa, 130, 249 

fC) By negotiation according to Low Merchant: 
negotiation defined, 106 
what bilk negotiable, 26—27 
In what manner : 

mode determined by form, 106 
bill payable to bearer by delivery, 106 

order by indorsement, 106 
indorsement defined, 6, 106 

1 indorsement as containing two contracts, 66, 60, 118 
formal requisites oi indorsement, 109 
place for indorsement, 112 
partial indorsement, 210 
indorsement in blank, 118 
special indorsement, 118 

conversion- of blank into special indorsement, 114 
blank indorsement followed by special, 26, 114 
qualified indorsement, e,g., without recourse, 89 
facultative indorsement, e.g,, waiving protest, 80 
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TisANbFMi — continued. 

(C) Ug iu yoHaUou at cm rdintj to Law Meichant- — continued. 
In what manner — continued. 

indoisemcnt with reference m nood, 88 
conditional indorsement, 113 
lobtrictivo or agenoy indorbemunt, 116 
order ol indorsement a, 112 
JBy whom: 

by holder, 106, 116 

by person, not holder, 183. And sec Forgery. 
bcvoial payees or indoisees, 111) 
married woman indorsee, 62 
by agent or representative, 70, 100 
l’o whom: 

certainty lequired as to indorsee, 111, 114 
re-tranafer and re-issue, 144 
At what time: 

whon bill ceases to be negotiablo, 117 
transfer bofore completion, 47 — 61 
negotiation before issue by maker, 48, 64 
presumption as to time, 121 
when bill deemed overdue, 120, 121 
negotiation after maturity, 118 

dishonour by uon-uccoptnnuo, 121 
action brought, 118 
discharge, 120 

Bights resulting: 

general lights ol holder, 128 

right of holder with defective title, 128 

irregularity patent on bill, 00, 93 

title through fictitious payoo or indorser, 22 

to duplicate of lost bill, 61, 62 

holder’s right of action, 128 

in whoso name action on bill payable specially, 126 
. to bearer, 126 

action on lost bill, 229 
right ot proof in bankruptcy, 126, 306, 862 
See’also Sacu(imis }*% Bill* of Exchange, 

Transfmkok ot Dniiivamr, 
defined, 190 

non-liability on bill, 190 
liability on consideration, 191 
warranty of, 191, 192 

Trbascjw Bills, 881 

TBisASimx Notbs, 316, 88t 

Tiwe Owner, 

rights when bill>imsappropri&teil , 66, 206, 263 


Taos®, 

declaration of, as to bill, 99 
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1 M3 SIDE, 

meaning of teim as applied to billB, 117, 121 
indorsee under lostucfcive indoisement as, 117 
holder paid in pail by diawer oi mdoiser deemed, 200 
bankruptcy of pel son holding bill as, 126 
pledgee legaided os, for bilanae, 87, 144 
position of haldei suing as, 124 

banker is debtor to, not tiusteo foi, customer, 261 a. 

Trustee in BAHsattBroy 
■when bill vestB m, 128 
payment to, 128, 12S 
notice of dishonoui to, 166 
pieeentmenl foi acceptance to, 186 


Uncertain Sum, 28 
Unconscionable Bargains, 86 
Undue Influence, 

no piobumphon of, if signing as surety for husband, 62 

Unrroi silked Association, 
bill payablo to ofiicer ol, 108 

UsAGJfl, 

when evidence of, admissible, 287, 290 
how ptoved, 287 

UsANOb, 87 

Uburi IiAws, 28, 106 See also Moneylender 


Value, 

defined, 8, 82 See also Claneideralton 
need not be specified, 16 

“ Valor Bbobivbd ", 

construction of the term, 16 

Van-zinc Aocbstancb, 46-47. See also Qualified Acceptance 
Vbndob, 

ben of drawer, as unpaid, 801 
sale of bill) 86 

distinguished from person presenting bill, 192 
Vis Major, 146 
Void Bill, 

when by statute, 108, 104 

transfer of, by mere delivery, 190, 191 

when valid, as equitable assignment or agreement, 10, 14, 269 
notice of dishonour of, 166 
general effect of, 861, 862 
See also Stomp. 
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Voting in Bankrupt os, 
light oi bill lioldei, 1161 


Waodr, 

an < onsideiation ioi bill, 103 
conflict of laws ns to, 10 i, 936 

Waiver, 

of bill, by holder, 208 

of liabilities of parties by boldei , 208 

of presentment foi payment, 140 

of protest, 89, 171 

of notice of dishonom, 161, 182 

distinguished horn admission of due notice, 182 

Want or Considiiration, 
current bill, 89, 97 , 98 

oveidue lull, 119 See also Aecommotfafton Btll 
War, 

alien onemy, 68 

tiading with iho enemy, 66 

bill delayed oi lost owing to, 22‘> 

English inoratoiy laws, 265 
foreign mointoiy laws, 240 
official teimination of, 05 

Waring, Bx PARir, 

inle or docluue of, 806-007 
does not apply lo Scotland, 307 

Warranto, 

of indoiser, 181 
of tiansferoi by deljveiy, 191 

of getnuneness distinguished fiom liability on consideialion, 192 
of title to bill by parson demanding payment, 192, 204 
documents attached to documentaiy bill, 173, 174 
Bee also Estoppels. 

Widow, 

right of but vivoi ship m bills, 127 
WOT, 81, 127 Sec also Husband and Wtfe 
“ Without Grace ”, SB 
" Without Broods se ", 89 
Words or PhbabsS. See Interpretation. 

WWHHS, 

defined, 8 

contracte arming on bills are contrasts in writing, 50 


phnUd in Great Britain ip the Ba»t*rn Pratt, hid , London and Rtndtnp 




